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Wednesday^  August  2o^  1897^  10  A.  M, 

The  meeting  wa^  held  in  the  HaU  of  the  Young  Men's 
(Jhristian  Association,  and  was  called  to  order  bv  the  Presi- 
(lent,  James  M.  Wool  worth,  of  Nebraska. 

The  President : 

Gentlemen,  I  declare  the  twentieth  annual  meeting  open,  and 
I  have  the  pleasure  to  introduce  the  representative  of  the  Ohio 
State  Bar  Association,  Judge  Samuel  F.  Hunt,  of  Cincinnati. 

Samuel  F.  Hunt,  of  Ohio : 

Mr.  President  and  Gentlemen  of  the  American  Bar  Asso- 
ciation :  The  Ohio  State  Bar  Association,  at  the  annual 
meeting  held  in  July  last  at  Put-in-Bay,  took  formal  action  in 
view  of  this  meeting  by  appointing  a  select  committee  to 
extend  its  cordial  salutations  to  the  brethren  of  the  American 
Bar  Association  and  to  express  its  gratification  at  their  pres- 
ence in  this  city,  which  sits  in  reflected  beauty  on  the  lakes. 

The  committee  is  here  not  only  to  perform  that  pleasing 
duty,  but  to  give  further  expression  to  the  fact  that  the  profes- 
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sion  in  Ohio  recognizes  in  this  Association  a  body  of  men  who 
counsel  together  as  to  amendments  in  the  law  which  time  and 
experience  may  develop,  and  who  examine  the  current  of  legis- 
lation and  judicial  decision  to  the  end  alone  that  justice  may 
be  attained. 

It  has  been  observed  that  our  legislative  bodies  are  occupied 
rather  with  the  refinements  of  civilization,  than  the  fundamen- 
tal questions  of  government.  These  in  a  large  measure  have 
been  fixed  and  determined. 

Still  there  is  need  of  the  association  of  the  good  and  the 
strong  and  the  stalwart  in  every  part  of  the  land  to  preserve 
the  established  principles  of  our  national  life  and  to  maintain 
unsullied  our  national  honor. 

There  is  often  a  wide  difference  between  the  first  announce- 
ment of  a  legal  principle  and  its  final  enthronement.  The 
people  must  look  largely  to  the  lawyers  of  America  for  the 
enthronement  of  the  law.  The  law  must  be  invested  with  a 
supreme  majesty  for  the  peace  of  our  streets  and  the  security  i 

of  our  homes.  j 

We  greet  you  as  co-workers  in  the  cause  of  public  order  and  ' 

good  government. 

The  student  need  only  to  follow  the  legislation  of  the  respec- 
tive states — often  differing  widely  in  their  interests — to  realize 
the  essential  unity  of  the  country.     We  have  in  common  the  I 

rich  traditions  of  freedom.     You  are  welcome  as  fellow- citizens  i 

i 

of  a  common  country  whose  history  is  a  common  heritage, 
whose  property  is,  a  common  blessing,  and  whose  honor  it  is 
the  sacred  duty  of  all  to  vindicate. 

The  classics  used  to  call  all  the  studies  of  scholars — poetry, 
art,  eloquence,  music,  history — the  humanities,  because  they 
brought  no  contention,  no  strife,  no  bitterness  shed.  The  best 
happiness,  the  best  home,  the  best  law,  the  best  government, 
comes  not  from  the  discord  of  souls  but  from  a  deep  friendship 
from  man  to  man. 

We  offer  to  you,  then,  gentlemen  of  the  American  Bar  Asso- 
ciation, not  doubtful  disputations,  but  a  welcome  which  comes 
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from  a  spirit  of  brotherhood  and  which  like  the  humanities, 
wins  in  the  name  of  pleasure  and  peace. 

The  President : 

On  behalf  of  the  American  Bar  Association  it  gives  me 
great  pleasure  to  receive  from  Judge  Hunt  the  very  graceful 
welcome  which  he  has  tendered  to  us.  It  is  a  happy  circum- 
stance that  the  Association  in  whose  behalf  he  has  spoken  is 
one  of  the  most  vijjjorous  and  intellifjent  and  useful  associations 
of  the  kind  in  this  country  and  those  of  us  who  come  here 
from  other  parts  can  all  take  lessons  of  the  Ohio  Bar  Asso- 
ciation and  go  home  and  repeat  in  a  measure  the  splendid  work 
which  that  institution  has  heretofore  performed. 

I  have  the  pleasure  of  now  presenting  to  you  Mr.  James  H. 
Iloyt,  of  this  city. 

James  II.  Ilovt,  of  Ohio: 

Mr.  President  and  gentlemen  of  the  American  Bar  Associa- 
tion :  I  have  been  suddenly  selected  as  the  unworthy  represen- 
tative of  the  worthy  Bar  of  Cleveland  to  express  its  welcome 
to  you.  The  gentlemen  to  whom  was  assigned  this  pleasing 
duty  by  the  committee  is,  I  understand,  a  late  riser  and  is, 
therefore  absent :  while  I,  having  come  in  on  an  early  train 
and  being,  therefore,  by  force  of  circumstances,  compelled  to 
be  abroad  at  this  unseasonable  hour,  have  been  asked  to  tell 
you  as  best  I  can  how  glad  w^e  are  to  see  you. 

It  is  fitting  that  the  American  Bar  Association,  composed, 
as  it  is,  of  representative  lawyers  from  all  parts  of  the  country, 
should  at  last  come  to  Cleveland,  for  Cleveland  has  been  the 
home  of  some  of  America's  ablest  jurists  and  lawyers.  Here 
lived  the  great  lianney.  There  is  no  lawyer  before  me  who 
is  not  indebted  to  that  profound  jurist  for  his  clear  announce- 
ment of  legal  principles.  Here  lived,  also,  the  brilliant  and 
eloquent  Sherlock  J.  Andrews  and  Judge  Prentiss  and  Judge 
Foote,  famed  for  their  logic  and  wisdom,  and  here  lives  Judge 
Burke,  whom  we  are  happy  to  have  still  with  us.  The  rest  of 
us  members  of  the  Cleveland  Bar  are  so  voung  that  we  hesi- 
tate  to  mention  our  names  now ;  but  we  live  in  the  hope  that 
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the  day  will  come  when  we  have  journeyed  to  that  '*  country 
from  whose  bourn  no  traveller  returns ;  "  when  posterity,  on  a 
similar  occasion  to  this,  can  refer  to  us  as  we  now  refer  to  such 
as  I  have  named. 

The  Bar  of  Cleveland  has  always  had  high  ideals  before  it. 
It  is  an  able  and  honorable  bar,  and  I  repeat,  it  is  fitting  that 
the  American  Bar  Association  should  have  selected  Cleveland 
as  the  place  of  holding  its  Twentieth  Annual  Meeting.  We 
recognize  the  great  work  which  this  association  is  doing  for  the 
whole  country.  The  legal  profession  is  the  surest  bulwark  of 
the  safety  of  the  nation. 

Gentlemen,  you  remember  the  language  of  the  hospitable 
Spanish  hidalgo,  who  informs  his  guest  that  his  home  and  all 
it  contains,  and  even  his  family,  are  his.  Let  us  borrow  from 
the  language  of  the  courteous  Spaniard — only  we  mean  what 
we  say,  and  he  does  not — I  assure  you  that  everything  which 
belonged  to  us  yesterday  is  yours  to-day.  We  cordially  wel- 
come you. 

The  President : 

Such  delightful  words  of  welcome  to  this  beautiful  city, 
known  the  country  through,  the  world  over,  as  one  of  the  gems 
of  our  land,  certainly  must  be  very  pleasant  to  every  one.  We 
all  know  what  great  contributions  have  been  made  by  members 
of  the  profession  of  the  law  of  this  city  and  State  to  the  juris- 
prudence of  the  country  in  the  days  that  have  gone.  The 
gentlemen  of  the  bar  who  now  fill  the  places  of  those  of  a  former 
er  generation  are  not  falling  behind.  I  hope  the  day  is  far  off 
when  the  labors  of  those  who  are  now  in  the  arena  will  be 
mentioned  with  such  apt  and  fitting  and  graceful  words  as 
have  been  spoken  of  those  who  have  passed  away.  I  hope  the 
day  is  far  off  when  that  tribute  will  be  paid  to  them  :  not 
because  they  will  not  deserve  it,  but  because  the  time  shall  not 
have  come  to  speak. 

The  President  then  delivered  his  Address. 
(See  the  Appendix.) 
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The  Secretary  announced  that  the  Cleveland  Bar  invited 
all  the  members  of  the  Association  and  ladies  accompanying 
them  to  a  ride  upon  the  lake  this  afternoon. 

The  Secretary  also  announced  that  a  reception  would  be 
given  to  the  members  of  Association  on  Thursday  afternoon 
from  4  to  7  o'clock,  at  the  residence  of  Mr.  Andrew  Squire, 
Euclid  Avenue. 

The  Secretary  read  the  list  of  delegates  accredited  to  this 
meeting  from  State  and  Local  Associations. 
'  {See  List  of  Delegates.) 

New  members  were  then  elected. 
(See  List  of  Neiv  Member s.) 

Simeon  E.  Baldwin,  of  Connecticut: 

Mr.  President:  It  is  known  to  some  gentlemen  that  we  have 
had  some  relation  in  former  years  with  the  International  Law 
Association,  whose  headquarters  are  in  London,  but  which 
meets  from  year  to  year  at  various  capitals.  Some  of  us  have 
attended  their  meetings.  Delegates  have  been  sent,  I  believe, 
from  this  body  to  that  Association  at  those  meetings.  They 
are  contemplating  holding  their  next  meeting  in  this  country, 
and  they  have  not  yet  selected  the  place  of  meeting  or  the 
time  for  meeting.  It  is  a  body  composed  of  publicists  of  vari- 
ous nations  and  one  of  considerable  eminence.  It  has  seemed 
to  me  that  it  might  be  desirable  to  get  them,  if  we  could,  to 
meet  at  the  same  place  where  we  meet  next  year  and  at  the 
same  time.  I  desire  to  bring  the  matter  to  the  attention  of  the 
Executive  Committee,  and  for  that  purpose  I  offer  this  resolu- 
tion, to  be  considered  and  reported  upon  by  that  Committee : 

Whereas^  It  is  understood  that  the  International  Law  Asso- 
ciation is  contemplating  holding  its  next  biennial  session  in 
this  country, 

Voted,  that  we  express  the  hope  that  this  purpose  will  be 
carried  into  effect,  and  that  they  will  find  it  convenient  to  meet 
next  year  at  the  place  and  during  the  week  of  our  annual 
session. 
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Voted,  that  should  such  an  arrangement  be  made,  the  Secre- 
tary be  directed  to  invite  the  International  Law  Association  to 
be  our  guests  at  our  annual  dinner  in  1898,  and  the  President 
be  requested  to  take  part  in  welcoming  the  members  when  they 
hold  their  first  meeting,  and  that  the  Executive  Committee 
extend  to  them  such  courtesies  as  it  may  deem  appropriate. 

W.  W.  Van  Winkle,  of  West  Virginia : 
I  second  the  resolutions  offered  by  Judge  Baldwin. 
The  motion  referring  the  resolutions  to  the  Executive  Com- 
mittee was  adopted. 

The  meeting  then  adjourned  until  8  o'clock,  P.  M. 


Evening  Se^^sion. 

Wednesday^  August  '-J,  S  o'clock. 

The  President : 

The  first  business  this  evening  is  the  nomination  of  members 
of  the  General  Council  for  the  ensuing  year.  The  Secretary 
will  call  the  roll  of  States,  and  as  the  name  of  each  State  is 
called  some  gentleman  from  that  State  will  announce  the  name 
of  the  gentleman  whom  the  delegates  present  from  that  State 
nominate  as  their  member  of  the  General  Council.  Where  no 
response  is  made  as  a  State  is  called  the  member  for  last  year 
will  be  deemed  to  be  continued  in  office. 

The  General  Council  was  then  elected. 

{Sec  List  of  Officers  at  end  of  the  Minutes.) 

The  Secretary,  John  Ilinkley,  of  Maryland,  read  his  report, 
and  on  motion,  it  was  received,  approved  and  placed  on  file. 
{See  the  Report  at  end  of  the  Minutes,) 

The  President : 

The  Secretary  will  now  read  the  list  of  appointments  by  the 
President  of  members  of  certain  special  committees. 
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The  Secretarv : 

Committee  on  Auditituf  the  Treasurer  s  Bcport :  Merrill 
Moores,  of  Indiiinapolis,  Indiana ;  J.  J.  McCarthy,  of  Duhuque, 
Iowa. 

<  ^ommittce  on  Publications :  Charles  Borcherling,  of  Newark, 
New  Jersey  ;  Henry  C.  Tompkins,  of  Montgomery,  Alabama  : 
John  I).  Lawson,  of  St.  Louis,  Missouri :  James  11.  Dempsey, 
of  Cleveland,  Ohio ;  Blewett  Lee,  of  Chicago,  Illinois. 

Committee  on  Reception  of  Members:  (Jeorge  P.  Wnnty, 
of  Grand  Rapids,  Michigan ;  Walter  George  Smith,  of  Phila- 
delphia, Pennsylvania ;  John  Nicholson,  Jr.,  of  Savannah, 
Georgia ;  Charles  F.  Libby,  of  Maine :  P.  W.  Meldrim,  of 
Savannah,  Georgia ;.  M.  II.  Johnson,  of  Cleveland,  Ohio; 
Robert  R.  Baldwin,  of  Chicago,  Illinois. 

The  report  of  the  Executive  Committee  was  then  read, 
accepted  and  j)laced  on  file. 

{See  the  Report  at  end  of  the  Jfinufeit.) 

The  President  : 

Reports  of  Standing  Committees  is  the  next  order  of  busi- 
ness. The  first  committee  is  the  Committee  on  Jurisprudence 
and  Law  Reform,  of  which  William  Wirt  Howe,  of  Louisiana, 
is  chairman. 

William  Wirt  Howe,  of  Louisiana : 

Mr.  President  and  Gentlemen  of  the  Association  :  The 
report  of  the  Committee  has  been  j)rinted,  and  I  believe  the 
Secretary  has  caused  copies  to  be  sent  to  every  member  of  th(» 
Association,  and  I  understand  there  are  a  considerable  number 
of  copies  here  to  be  distributed  to  such  members  of  the  Asso- 
ciation as  have  not  received  their  copies  through  the  m:iil.  J 
do  not  imagine  it  will  be  necessarv  to  detain  the  Association 
by  reading  this  somewhat  lengthy  printed  paper,  but  I  merely 
desire  to  state  on  behalf  of  the  Committee,  that  the  origin  of 
the  report  is  found  in  a  resobition  adopted  at  Saratoga  in 
181)4,  referred  to  the  Committee  on  Jurisprudence  and  Law- 
Reform,  and  was  suggested  ])y  an  exceedingly  interesting  paper 
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read  at  that  meeting  by  Mr.  Charles  Claflin  Allen,  of  St. 
Louis.  We  have  printed  that  resolution  ;  we  have  printed  the 
Act  of  Congress,  referred  to  of  July  2, 1890,  commonly  known 
as  the  Sherman  Act  or  the  Trust  Act,  and  then  we  have 
undertaken  to  collate  and  state  the  decisions  which  have  been 
made  under  that  Act  of  Congress  under  the  following  heads : 
In  the  first  place,  the  decisions  in  regard  to  commercial  and 
industrial  enterprises,  including  the  case  of  the  American 
Sugar  Refining  Company  as  reported  in  li')C)  U.  S.  Under 
the  second  head  we  have  noted  the  various  cases  on  tlie  subject 
of  labor  troubles,  where  injunctions  have  been  issued  to  pre- 
vent combinations  and  conspiracies  of  strikers,  and  people  of 
that  kind,  to  interfere  with  inter-state  commerce,  extending 
from  the  first  decision  in  the  case  of  Blindell  vx.  I  lagan,  r>4 
Fed.  Rep.,  down  to  the  case  of  Debs,  158  U.  S.  Under  the 
third  sub-division  of  the  report  we  have  noted  the  decisions  as 
to  the  business  of  transportation,  and  especially  the  remarkable 
case  of  the  Trans-Missouri  Traffic  Association,  which  appeared 
in  167  U.  S.  We  have  annexed  as  an  exhibit  to  this  report  a 
letter  of  Judge  Harmon,  then  Attorney  General  of  the  United 
States,  containing  some  suggestions  which  he  thought  it  proper 
to  make  to  Congress  upon  the  subject  of  necessary  amend- 
ments to  this  statute  of  July  2,  1890.  And  finally  in  the  fifth 
paragraph  of  the  report  we  have  suggested  a  question  which  I 
believe  was  first  raised  by  Mr.  Guthrie  of  New  York,  in  a 
pamphlet  printed  by  him  last  spring,  as  to  whether  under  cer- 
tain circumstances  and  with  regard  to  certain  matters  this  Act 
of  Congress  of  July  2,  1890,  as  construed  by  the  Supreme 
Court  of  the  United  States  in  the  Trans-Missouri  case,  would 
not  be  unconstitutional  as  depriving  many  persons  in  this  coun- 
try of  their  property  without  due  process  of  law,  in  violation 
of  the  fifth  amendment  of  the  Constitution  of  tlie  United 
States. 

And  in  apologizing  on  behalf  of  the  Committee  for  the 
somewhat  inconclusive  nature  of  our  report,  I  beg  leave  to  say 
that  in  the  first  place  the  statute  itself  is  still  to  be  the  subject 
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of  construction  next  winter,  as  we  undei'stand,  in  the  Supreme 
Court  of  the  United  States,  and,  in  the  second  phice,  it  has 
been  impossible  to  assemble  our  Committee  for  any  full  delib- 
eration in  regard  to  the  report. 

(See  the  Report  in  the  Appendix,) 

The  President : 

The  Chair  desires  to  thank  the  Chairman  of  the  Committee 
not  only  for  his  very  admirable  report,  but  for  his  preparation 
of  it  in  time  to  permit  its  being  printed  and  circulated  in  tlie 
hope  that  it  would  be  made  the  subject  of  private  study  and 
consideration  and  then  be  brought  up  for  discussion  here.  The 
Chair  has  been  exceedingly  anxious  during  the  vear  that  these 
reports  should  be  carefully  prepared  in  advance  of  the  meet- 
ing, so  that  members  of  the  Association  would  come  here  pre- 
pared to  express  deliberate  opinions  upon  the  subject  of  the 
reports. 

The  next  committee  is  the  Committee  on  Judicial  Adminis- 
tration and  Remedial  Procedure.  I  am  very  sorry  to  say  that 
several  members  and  particularly  the  chairman  of  the  com- 
mittee are  not  here,  and  I  will  ask  Mr.  McCrary,  of  Iowa,  a 
member  of  the  committee,  to  make  the  report. 

A.  J.  McCrarv,  of  Iowa: 

Mr.  President  and  gentlemen  of  the  Association.  In  the 
absence  of  the  chairman  of  the  committee,  I  beg  leave  to  pre- 
sent the  following  report : 

{See  the  Report  in  the  Appendix.) 

In  connection  with  this  report,  Mr.  President,  as  you  all 
have  observed  the  peculiar  omission  in  the  enactment  of  the 
law  of  the  phrase  which  grants  appeals  from  an  interlocutory 
order,  I  would  like  to  state  that  the  suggestion  has  twice  gone 
from  this  Association  to  Congress  on  that  subject,  but  no  action 
has  been  taken.  Therefore,  in  connection  with  this  report,  if 
it  is  permissible,  I  would  move  the  appointment  of  a  committee 
of  three  to  present  this  matter  to  Congress,  in  order  to  see  that 
the  amendment  is  made  which  seems  so  fitting  and  proper. 
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H.  C.  Tompkins,  of  Alabama: 

I  certainly  hope  the  Association  will  take  that  action.  I 
introduced  that  resolution  in  the  Association  in  1894.  The 
Association  had  endorsed  the  proposition  contained  in  that 
resolution,  in  the  first  place,  by  drafting  a  bill  for  the  crea- 
tion of  Courts  of  Appeals,  which  provided  that  an  appeal 
should  lie  from  an  interlocutory  order  appointing  a  receiver. 
Two  committees  of  this  Association  had  subsequently  reported 
\Ti  favor  of  amending  the  law  in  that  respect,  and  yet  three 
years  have  passed  and  nothing  has  been  done  in  relation  to  it. 
Now,  it  is  a  strange  anomaly  in  the  law  that  if  I  obtain  an 
injunction  restraining  my  neighbor  from  disposing  of  his 
property  an  appeal  will  lie  from  that  order  to  the  Circuit  Court 
of  Appeals,  but  if  I  obtain  an  order  taking  his  property  out 
of  his  j)ossession  and  putting  it  in  the  hands  of  a  receiver,  he 
lias  to  submit  until  the  final  determination  of  the  cause. 
Restrain  him  from  disposing  of  his  property,  allow  an  appeal, 
but  take  the  property  out  of  his  possession  and  deny  him  an 
appeal !  Now,  sir,  it  works  in  this  way.  Take  personal  pro- 
perty. Here  is  an  order  obtained  in  a  proceeding  instituted 
by  a  bill  in  equity  appointing  a  receiver  of  personal  property. 
The  case  goes  on  to  final  adjudication,  and  it  is  determined 
tliat  the  complainant  had  no  equity  and  no  right  to  the  order 
appointing  the  receiver,  but,  in  all  j)robability  that  property 
has  been  sold  under  an  order  of  the  court, — sold  at  public 
auction  perhaps  and  sacrificed.  What  is  the  remedy  of  the 
owner  of  that  property  ?  lie  has  none  whatever  except  to 
take  that  which  is  given  to  him,  the  bare  |)ittance  that  the 
property  was  sold  for  at  ])ublic  auction.*  Now,  that  ought  not 
to  be  the  case.  It  is  much  more  important  that  we  should 
have  an  appeal  from  orders  appointing  receivers  than  it  is  that 
Avc  should  have  an  appeal  from  an  order  granting  an  injunction, 
because  in  cases  where  injunctions  are  granted  the  judges 
always  protect  the  defendant  ])y  rcijuiring  a  l)ond.  The  law 
in  our  State  for  twenty  odd  years  has  ])een  that  an  appeal 
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would  lie  to  the  Supreme  Court  from  orders  appointing 
receivers  or  from  orders  refusing  to  appoint  receivers,  and  it 
has  always  given  entire  satisfaction.  No  one  objects  to  it,  and 
you  could  not  get  a  lawyer  in  the  State  to-day  that  would 
advocate  a  repeal  of  that  provision.  I  say  it  is  time  for  this 
Association  to  act,  and  I  hope  that  a  committee  will  be 
appointed  to  go  to  Washington  and  urge  upon  Congress  the 
adoption  of  this  measure. 

Merrill  Moores,  of  Indiana : 

I  wish  to  suirnjest  that  there  is  anotlier  omission  in  the  act 
which  ought  to  be  corrected  at  the  same  time.  An  examina- 
tion of  the  act  will  show  to  anyone  who  is  not  familiar  with  it 
that  there  is  an  appeal  from  an  interlocutory  order  granting 
an  injunction  to  the  Circuit  Court  of  Appeals  in  cases  in  which 
the  final  appeal  is  to  that  court,  but  that  in  cases  where  the 
final  appeal  is  direct  to  the  Supreme  Court  of  the  United  States 
there  is  no  appeal  from  an  interlocutory  order.  I  can  only 
think  that  this  must  have  been  an  omission  which  was  not 
intended  at  the  time  and  that  it  became  the  law  bv  an  over- 
sight,  and  I  should  like  to  suggest  that  it  be  left  to  this  com- 
mittee which  is  to  be  appointed,  to  decide  whether  it  be  not 
wise  in  recommending  the  amendment  which  this  motion  pro- 
vides for,  to  recommend  at  the  same  time  that  the  act  bo 
amended  as  to  this  provision.  If  there  should  be  an  appeal 
from  an  interlocutory  order  to  the  Circuit  Court  of  Appeals  in 
cases  which  must  be  finally  appealed  to  that  court,  there  is 
precisely  the  same  reason  why  there  should  be  an  appeal  from 
an  interlocutory  order  in  cases  which  must  finally  go  to  the 
Supreme  Court  of  the  United  States.  The  reason  in  one  case 
is  the  reason  in  the  other,  and  it  can  only  have  been  by  an 
unintentional  omission  that  the  act  is  as  it  now  is.  I  do  not 
make  this  as  a  motion,  as  the  committee  may  not  desire  to  be 
saddled  with  this  matter,  but  I  suggest,  if  it  meets  the  approval 
of  this  body,  that  the  committee  be  authorized  to  add  this  mat- 
ter to  the  other. 
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G.  A.  Finkelnburg,  of  Missouri : 

I  desire  to  ask  whether  the  proposed  change  is  connected 
with  a  supersedeas,  so  that  if  an  appeal  is  taken,  the  order 
appointing  the  receiver  is  stayed  or  nullified.  It  would  make 
Home  difference  in  my  vote. 

The  President : 

I  would  ask  Mr.  Tompkins  if  he  has  put  his  motion  in  writ- 
ing ? 

H.  C.  Tompkins : 

I  simply  advocate  the  adoption  of  tlie  report  of  the  Com- 
mittee and  the  motion  made  by  Mr.  McCrary,  that  is  all.  The 
manner  of  taking  the  appeal  is  a  matter  to  be  determined  by 
Congress.  In  Alabama  the  law  provides  that  it  shall  not 
supersede  the  order  unless  the  defendant  executes  a  bond  in 
a  sum  to  be  fixed  by  the  court  and  conditioned  to  turn  the 
property  over  to  the  receiver  in  case  the  order  is  aflSrmed. 
That,  of  course,  is  a  matter  for  Congress.  The  general  law 
now  is  that  appeals  do  not  supersede  the  orders  of  court  unless 
a  bond  is  given. 

The  President: 

These  suggestions  that  have  been  made  are  certainly  of  mat- 
ters which  ought  to  be  remedied  in  the  administration  of  the 
law,  and  I  suggest  to  the  two  gentlemen  who  have  made  these 
suggestions  that  perhaps  it  would  reach  more  satisfactory  results 
if,  when  this  report  shall  come  before  the  house  for  discussion, 
the  subject  be  formulated  more  accurately  and  carefully  and 
then  presented  for  the  action  of  the  Committee. 

H.  C.  Tompkins : 

As  I  understand  it,  Mr.  President,  the  report  is  before  the 
Association.  The  Committee's  report  is  the  recommendation 
that  the  resolution  which  I  .offered  in  1894  and  which  is 
embodied  in  the  report,  be  adopted.  That  simply  makes  the 
Association  approve  the  proposition,  and  urge  upon  Congress 
the  amendment  of  the  law  so  as  to  provide  for  appeals  in  such 
cases. 


APPEAL  FROM  APPOINTMENT  OF  RECEIVERS.       15 

A.  J.  McCrary,  of  Iowa: 

The  motion  to  have  a  committee  appointed  to  attend  to  the 
presentation  of  this  matter  to  Congress  was  a  personal  motion 
of  mv  own,  and  not  made  after  consulting  with  the  other  mem- 
bers  of  the  committee.  After  reading  the  report,  I  offered 
that  motion  as  a  means  of  remedving  the  trouble  about  which 
we  have,  for  two  or  three  years,  been  resolving,  and  Congress 
has  paid  no  attention  to  us.  If  we  appoint  a  committee  to 
present  the  matter  to  Congress,  we  will  be  doing  something. 

Charles  M.  Wilson,  of  Michigan : 

It  seems  to  me,  Mr.  President,  that  the  suggestion  which 
the  gentlemjin  from  Indiana  has  made  should  be  considered 
before  any  action  is  taken  by  the  Association.  I  would  there- 
fore move  that  the  matter  which  he  has  suggested,  together 
with  the  matter  embodied  in  the  report,  be  referred  back  to 
the  committee  with  instructions  to  report  to-morrow,  or  before 
we  adjourn  finally. 

James  H.  Kavmond,  of  Illinois : 

The  question  suggested  by  my  friend  as  to  cases  which  go 
to  the  Supreme  Court,  undoubtedly  will  meet  with  discussion, 
and  has  not  yet  been  considered  by  the  committee ;  and, 
besides,  it  is  contrary  to  our  custom  to  consider  such  a  matter 
and  finally  act  upon  it  in  open  convention.  The  report  con- 
tains no  recommendation.  The  report,  however,  as  a  matter 
of  form,  should  be  adopted,  in  order  that  we  may  be  consistent 
with  our  former  action.  Mr.  McCrary  makes  a  motion  that  a 
special  committee  of  three  be  appointed,  and  that  motion  has 
not  yet  been  seconded.  I  beg  to  second  that  motion,  so  that 
the  matter  may  be  put  into  the  hands  of  a  special  committee 
of  this  Association.  Then  after  that  motion  shall  be  disposed 
of,  if  no  one  else  does  so,  I  shall  move  to  adopt  the  report. 

Charles  Claflin  Allen,  of  Missouri  : 

A  verbal  motion  was  made,  as  I  understand  it,  by  Mr. 
McCrary,  and,  at  the  request  of  the  Secretary,  I  understand 
he  has  put  his  motion  in  tlie  form  of  a  written  resolution  which 
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is  now  in  the  hands  of  the  Secretary.     That  resolution  has  not 
been  read.     I  ask   that  it  be  read  for  the  information  of  the 

liouse. 

The  President: 

I  suggest  to  the  house  that  the  proper  course  of  procedure  is 
to  acce[)t  the  report  of  the  cornraittee.  When  tlie  report  has 
been  accepted  by  the  Association,  then  I  will  put  the  question 
on  the  motion  of  Mr.  McCrary,  which  has  been  reduced  to 
writing.  When  that  is  disposed  of,  one  way  or  the  other,  I 
will  submit  any  motion  that  mav  be  made  lookinij  to  an  amend- 
ment  of  the  law  as  suggested  by  one  of  the  speakers.  I  shall 
be  very  glad  to  receive  a  motion  to  accept  the  report. 

•E.  B.  Sherman,  of  Illinois: 

I  move  to  accept  the  report  of  the  Committee  and  adopt  the 
recommendation  contained  in  it. 

The  President : 

There  is  no  recommendation  contained  in  the  report.  The 
proper  motion  is  to  accept  the  report  of  the  committee. 

The  report  was  accepted. 

I  will  ask  the  Secretary  now  to  read  the  written  resolution 
of  Mr.  McCrary. 

The  Secretary : 

(Reading)  Resolrcd^  That  a  committee  of  three  be  appointed 
by  the  President,  charged  with  the  duty  of  personally  present- 
ing to  the  Congress  of  the  United  States  and  urging  the  pass- 
age of  an  act  to  amend  the  statute  creating  the  Circuit  Courts 
of  Appeals  of  the  United  States,  providing  for  an  appeal  from 
an  interlocutory  decree  appointing  receivers,  in  like  manner  as 
that  provided  for  in  interlocutory  orders  of  injunction. 

The  resolution  wiis  adopted. 

The  President : 

The  Chair  will  now  1)0  glad  to  receive  a  motion  from  the 
gentleman  who  made  the  very  valuable  suggestion  in  respect  of 
another  matter  connected  with  this  report. 
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Merrill  Moores,  of  Indiana  : 

I  move  that  the  same  committee  be  directed  to  pre&ent  to 
Congress  and  urge  the  passage  of  an  amendment  providing  for 
appeals  from  interlocutory  orders  granting  injunctions  in  cases 
where  the  final  appeal  is  to  the  Supreme  Court  of  the  United 
States. 

The  President : 

Will  you  kindly  reduce  your  resolution  to  writing  ?  The 
point  which  I  understand  the  gentleman  desires  to  reach  i& 
this:  An  interlocutory  order  of  the  Circuit  Court  is  subject 
to  an  appeal  to  the  Circuit  Court  of  Appeals  without  waiting 
for  a  final  decree  in  the  cause.  So  far  the  matter  is  very  plain, 
but  sometimes  cases  arising  in  the  Circuit  Court  go  directly  to 
the  Supreme  Court  of  the  United  States  and  do  not  go 
through  the  Circuit  Court  of  Appeals ;  for  that  class  of  cases 
there  is  no  provision  for  a  review  of  an  interlocutory  order  by 
either  the  Circuit  Court  of  Appeals  or  the  Supreme  Court, 
pending  the  cause  at  circuit.  Now  the  gentleman  proposes  to 
remedy  that  difficulty,  and  to  provide  some  way  by  which  inter- 
locutory orders  may  be  reviewed  by  some  court,  either  the 
Court  of  Appeals  or  the  Supreme  Court,  while  the  cause  i» 
still  pending  at  the  Circuit.  That,  I  understand,  is  the  ques- 
tion which  the  gentleman  proposes  to  submit  to  the  house  and 
to  Congress. 

C.  S.  Montgomery,  of  Nebraska: 

Without  vaiting  to  have  the  motion  reduced  to  writing,  I 
move  that  it  be  referred  to  the  Committee  on  Judicial  Admin- 
istration and  Remedial  Procedure. 

James  H.  Raymond,  of  Illinois: 
I  second  that  motion. 

C.  S.  Montgomery: 

I  think  it  should  go  to  the  regular  committee  in  the  first 
instance  and  be  reported  upon  by  them,  as  it  is  an  important 
matter. 
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The  President : 

Gentlemen  the  question  is  whether  this  matter  shall  be 
referred  to  the  Committee  to  be  considered  by  the  Committee 
and  reported  back  to  the  house. 

The  motion  was  adopted. 

Henry  Budd,  of  Pennsylvania : 

I  understand,  Mr.  President,  that  this  new  matter  which  was 
brought  up  by  the  gentlemen  from  Indiana  is  also  before  the 
house  ? 

The  President : 

The  new  matter  proposed  by  the  gentleman  for  Indiana  is, 
upon  motion  of  the  gentleman  from  Nebraska,  referred  to  the 
Committee  for  its  action  and  report. 

James  H.  Raymond,  of  Illinois : 

It  might  be  pertinent  to  ask  what  class  of  interlocutory 
orders  in  cases  that  go  directly  to  the  Supreme  Court  of  the 
United  States  it  is  desired  to  reach  ? 

Merrill  Moores,  of  Indiana : 

There  are  six  classes.  I  cannot  give  them  from  memory. 
There  are  six  classes  in  which  an  appeal  is  taken  from  the 
Circuit  Court  directly  to  the  Supreme  Court  of  the  United 
States.  In  those  cases  there  can  be  no  appeal  from  a  tempor- 
ary restraining  order  or  the  refusal  to  grant  one. 

U.  L.  Marvin,  of  Ohio: 

Mr.  President,  I  understand  that  this  matter  has  been 
referred  to  a  committee. 

The  President : 

It  has  been  referred  to  a  committee,  and  gentlemen  are 
undertaking  to  explain  themselves.  So  that  while  the  matter 
has  been  sent  to  the  committee,  they  are  trying  to  let  the  house 
understand  what  the  action  has  been. 

Charles  Claflin  Allen,  of  Missouri : 

Mr.  President,  I  think  this  body  is  entitled  to  know  what  it 
is  referring,  and  I  ask  for  the  reading  of  the  resolution  for  the 
information  of  the  house. 
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The  President : 

The  Secretary  will  read  it. 

The  Secretary : 

(Reading)  ^^  Mesolved,  That  the  same  Special  Committee 
be  directed  to  urge  upon  the  Congress  the  importance  of  so 
amending  the  law  as  to  provide  for  appeals  from  interlocutory 
orders  granting,  or  refusing  to  grant,  injunctions  in  cases  where 
the  law  now  provides  only  for  appeals  from  final  decrees." 

Julian  W.  Mack,  of  Illinois : 

I  would  suggest,  unless  it  is  impossible,  in  cases  involving 
the  appointment  of  receivers,  to  take  an  appeal  directly  to  the 
Supreme  Court,  that  the  resolution  should  be  broad  enough  to 
cover  interlocutory  orders  appointing  receivers. 

The  President : 

It  has  been  referred  to  the  Committee,  and  the  Committee, 
when  it  comes  in  with  its  report,  will  submit  the  matter,  I 
hope,  digested  and  formulated  so  that  the  house  will  be  able  to 
act  upon  it. 

The  next  report  to  be  heard  is  that  of  the  Committee  on 
Legal  Education  and  Admission  to  the  Bar,  of  which  Mr. 
Sharp  is  Chairman. 

George  M.  Sharp,  of  Maryland,  presented  the  report  of  this 
Committee. 

(See  the  Report  in  the  Appendix.) 

The  President : 

Gentlemen,  as  the  Committee  does  not  conclude  its  report 
with  any  resolution  or  propose  any  action  of  the  house,  the 
proper  question  is  whether  the  report  shall  be  accepted. 

Henry  H.  Wilson,  of  Nebraska: 

If  I  understood  the  reading  of  the  report  correctly,  it  does 
propose  the  adoption  of  a  resolution,  and  I  ask  now  whether  a 
favorable  vote  on  the  acceptance  of  the  report  will  mean  the 
adoption  of  that  resolution.  The  report  recommended  the 
adoption  of  a  resolution  that  was  referred  to  the  Committee  a 
year  ago,  and  also  proposed  a  resolution  of  their  own  which 
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the  committee  recommended  should  be  adopted.  Now  I  ask 
for  information  "whether  a  favorable  vote  on  accepting  the 
report  will  mean  the  adoption  of  those  resolutions.  If  so,  I 
would  like  to  be  heard  before  the  vote  is  taken. 

The  President : 

I  will  call  upon  the  chairman  of  the  committee  to  answer 
the  inquiry  of  the  gentleman  from  Nebraska. 

George  M.  Sharp,  of  Maryland : 

The  first  resolution  was  a  resolution  which  originated  in  the 
Section  of  Legal  Education  and  was  referred  to  this  Committee 
last  year.  We  recommend  the  adoption  of  that  resolution. 
At  page  42  of  the  proceedings  of  the  Association  for  last  year, 
appear  the  following : 

^'Iteaolved,  That  the  Section  of  Legal  Education  recom- 
mends to  the  American  Bar  Association  to  pass  the  following 
resolution : 

'''  liesolvedy  That  the  American  Bar  Association  approves 
the  lengthening  of  the  course  of  instruction  in  law  schools  to 
a  period  of  three  years,  and  that  it  expresses  the  hope  that  as 
soon  as  practicable  a  rule  may  be  adopted  in  each  State  which 
will  require  candidates  for  admission  to  the  bar  to  study  law 
for  three  years  before  applying  for  examination." 

That  was  referred  to  our  committee,  and  we  recommend  its 
adoption. 

H.  H.  Wilson  : 

And  you  also  propose  a  resolution  of  your  own,  do  you  not  ? 

George  M.  Sharp : 

I  will  turn  to  it  in  a  moment. 

Amasa  M.  Eaton,  of  Rhode  Island : 

While  Mr.  Sharp  is  looking  for  that  resolution,  I  would  like 
to  inquire  whether  the  proper  parliamentary  procedure  should 
not  be  to  receive  the  report — not  adopt  it;  just  receive  it. 

The  President : 

That  is  the  proper  action  to  take,  unless  information  is  sought 
by  some  member  first,  and  that  is  what  I  understand  the  gen* 
tleman  from  Nebraska  wants. 
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H.  H.  Wilson : 

I  have  no  objection  to  the  report  being  received,  if  that  does 
not  carry  with  it  the  adoption  of  the  recommendations  con- 
tained in  it. 

Walter  George  Smith,  of  Pennsylvania : 

I  move  that  the  report  be  received. 

The  motion  was  adopted. 

Walter  George  Smith : 

I  now  move  the  adoption  of  the  resolution  recommended  by 
the  Committee. 

Charles  Claflin  Allen,  of  Missouri : 

Mr.  President :  I  rise  to  a  point  of  order.  Under  the  By- 
Laws  the  report  of  any  committee  if  it  contains  a  recommen- 
dation to  be  acted  upon  by  the  Association  must  be  printed  and 
distributed  to  the  members  at  least  fifteen  days  before  the 
annual  meeting.     This  report  has  not  been  printed. 

The  By-Law  to  which  I  refer  is  a  part  of  By-Law  12,  which 
reads  as  follows : 

"All  committees  may  have  their  reports  printed  by  the  Sec- 
retary before  the  annual  meeting  of  the  Association ;  and  any 
such  report  containing  any  recommendation  for  action  on  the 
part  of  the  Association  shall  be  printed  and  shall  be  distributed 
by  mail  by  the  Secretary  to  all  the  members  of  the  Association 
at  least  fifteen  days  before  the  annual  meeting  at  which  such 
report  is  proposed  to  be  submitted/* 

George  M.  Sharp  ; 

Does  that  refer  to  resolutions  referred  by  the  Association  to 
committees  ?  I  have  always  understood  that  that  had  refer- 
ence only  to  resolutions  which  originated  with  a  committee. 

The  President : 

The  Chair  is  of  the  opinion  that  it  covers  all  matters,  and 
not  simply  matters  which  are  referred  to  a  committee. 

Walter  George  Smith : 

If  it  is  in  order,  Mr.  President,  I  move  that  that  By-Law 
be  suspended  in  order  that  the  resolution  recommended  by  this 
committee  may  be  adopted. 
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The  President : 

The  Chair  is  in  doubt  about  the  propriety  of  doing  that. 

Walter  George  Smith : 

It  can  be  done  by  unanimous  consent.  It  seems  to  me  that 
we  should  not  tie  ourselves  up  with  technicalities.  Here  is  a. 
resolution  which  was  last  year  referred  to  the  Committee  on 
Legal  Education  and  Admission  to  the  Bar,  and  now  it  comes 
before  this  body  with  the  full  weight  of  their  approval,  and  it 
does  seem  to  me  that  we  should  adopt  it. 

M.  J.  Wade,  of  Iowa : 

It  seems  to  me  that  the  point  of  order  raised  by  the  gentle- 
man from  St.  Louis  comes  too  late.  We  have  already  received 
the  report,  and  the  present  motion  is  to  adopt  the  resolution 
recommended  by  the  committee,  and  the  point  of  order  is  made 
that  that  resolution  is  not  in  order  because  the  report  has  not 
been  printed  and  distributed  fifteen  days  before  the  meeting. 
Now  I  submit  that  the  point  of  order  is  raised  too  late. 

The  President : 

The  Chair  does  not  so  understand  it.  A  motion  is  made  to 
adopt  a  resolution  presented  by  the  committee.  Immediately 
upon  that  motion  being  made  a  point  of  order  is  made  that  it 
is  not  competent  for  the  house  to  entertain  the  motion.  The 
Chair  is  of  the  opinion  that  the  point  of  order  is  made  in  time. 

John  Prentiss  Poe,  of  Maryland : 

Mr.  President :  I  understand  a  point  of  order  is  made  by 
the  gentleman  from  Missouri  that  it  is  not  in  order  to  consider 
the  recommendation  of  any  committee  unless  the  report  of 
such  committee  shall  have  been  printed  and  distributed  fifteen 
days  before  the  meeting  of  the  Association.  Now  I  do  not  so 
interpret  the  clause  in  ihe  by-law  which  the  gentleman  read. 
It  does  not  say  that  no  matter  recommended  in  any  report  shall 
be  considered  unless  it  is  printed.  It  says  that  any  committee 
may  have  its  report  printed,  and  that  any  report  containing 
any  recommendation — of  course,  any  report  thus  requested  to 
be  printed  shall  be  printed  and  distributed ;  but  it  does  not 
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say  that  it  is  necessary  to  print  a  report  in  order  to  enable  the 
Association  to  consider  the  recommendation  of  the  committee. 
I  ask  the  President  to  pass  upon  the  interpretation  of  that 
clause,  so  that  we  may  know  whether  the  point  of  order  is  well 
taken  or  not. 

U.  L.  Marvin,  of  Ohio : 

I  suppose,  Mr.  President,  that  whether  this  resolution  is 
recommended  by  a  committee  or  not,  still  we  may  adopt  a 
resolution.  If  there  is  a  resolution  here  and  it  is  out  of  order 
to  have  it  adopted  as  part  of  the  report  of  the  committee,  still 
I  apprehend  that  any  member  of  the  Association  may  intro- 
duce a  resolution  here  and  this  body  may  vote  upon  it.  I  have 
not  that  resolution  in  my  hand,  Mr.  President,  but  I  move  the 
adoption  of  the  resolution.  Never  mind  about  its  being  in  the 
committee's  report;  I  haven't  it  before  me,  but  the  house 
knows  that  it  is  the  resolution  which  requires  that  an  applicant 
for  admission  to  the  bar  shall  possess  as  a  prerequisite  an  edu- 
cation equivalent  to  a  high  school  education. 

David  L.  Withington,  of  California : 

I  rise  for  information.  I  did  not  understand  that  the  Chair 
had  ruled  upon  the  point  of  order.  I  understood  simply  that 
the  Chair  had  construed  the  latter  part  of  the  clause  as  refer- 
ing  to  all  reports.  It  seems  to  me  that  the  point  of  order  is 
not  well  taken,  because  it  is  ridiculous  to  suppose  that  a  by-law 
should  shut  us  off  from  considering  any  matter  which  we  could 
take  from-  the  table. 

II.  F.  Stevens,  of  Minnesota: 

Mr.  President :  I  desire  to  raise  another  point  of  order.  I 
find  no  provision  in  the  by-laws  as  to  how  the  by-laws  may  be 
amended  or  suspended,  and  the  point  made  by  the  gentleman 
from  Pennsylvania,  Mr.  Smith,  it  seems  to  me  is,  with  all 
deference  to  the  Chair,  one  that  ought  to  be  considered. 
There  is  no  provision  in  the  by-laws  as  to  how  they  shall  be 
amended,  but  in  Article  VI  of  the  Constitution  it  is  provided 
as  follows : 
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^^  By-laws  may  be  adopted  at  any  annual  meeting  of  the 
Association  by  a  majority  of  the  members  present." 

Now  if  the  members  of  the  Association  may  adopt  a  by-law 
I  submit  that  it  is  competent  for  them  to  amend  a  by-law,  or 
suspend  a  by-law,  by  a  majority  vote.  Mr.  Smith,  of  Penn- 
sylvania, now  moves  that  that  by-law  be  suspended,  and  I 
second  bis  motion. 

The  President  : 

The  Chair  is  of  the  opinion  that  the  by-law  cannot  be  sus- 
pended by  a  majority  vote,  and  that  the  question  must  be  dis- 
posed of  in  some  other  and  more  formal  way. 

James  H.  Raymond,  of  Illinois: 

Mr.  President :  I  understand  that  this  report  contains  two 
recommendations.  One  is  a  new  recommendation  to  the  Asso- 
ciation with  reference  to  requiring  at  least  the  equivalent  of  a 
high  school  education  before  admitting  a  young  man  to  a  law 
school.  That  is  a  new  resolution  which  is  contained  in  this 
report,  and  the  points  of  order  that  have  been  raised  apply  to 
that,  and  to  that  only.  The  other  resolution  requires  that  a 
three  years'  course  shall  be  followed  in  law  schools.  I  under- 
stand that  that  resolution  has  repeatedly  been  adopted  in  the 
Section  of  Legal  Education.  .  I  understand  that  it  was  reported 
favorably  to  the  Association  last  year,  and  I  understand — and 
of  that  I  ask  for  information — that  last  year,  as  to  that  resolu- 
tion and  that  part  of  the  present  report,  this  by-law  was  com- 
plied with  and  that  fifteen  days  before  our  last  annual  meeting 
that  resolution  was  printed  and  distributed  among  the  members. 
Therefore  I  submit  that  as  to  that  part  of  this  report — which  I 
take  leave  to  say  I  am  heartily  in  favor  of — it  is  properly 
before  the  house,  and  I  submit  that  the  by-law  has  been  com- 
plied with  in  spirit,  though  perhaps  not  in  its  punctuation,  so 
far  as  that  part  of  the  report  is  concerned. 

M.  J.  Wade,  of  Iowa : 

Mr.  President :  I  have  prepared  a  resolution  which  is  in 
writing,  and  have  handed  it  to  the  Secretary,  which  presents 
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the  question  for  the  consideration  of  the  house  regardless  of 
any  report  of  any  committee  or  anything  else. 

The  President : 

The  Chair  is  of  the  opinion  that  the  resolution  can  be  enter- 
tained as  an  independent  resolution — not  as  emanating  from 
the  committee. 

M.  J.  Wade,  of  Iowa : 

I  call  for  the  reading  of  the  resolution  which  I  just  handed 
to  the  Secretary.  I  understood  the  Chair  to  direct  that  it  be 
read. 

The  President : 

The  Secretary  will  read  it. 

The  Secretary  (reading) : 

^^Mesolved,  That  we  recommend  legislation  in  the  various 
States  extending  the  time  of  study  for  admission  to  the  bar  to 
three  years,  and  requiring  a  preliminary  education  equivalent 
to  a  high  school  course.'* 

Charles  Claflin  Allen,  of  Missouri : 
.  I  rise  to  second  that  resolution.  In  making  the  point  of 
order  which  I  made  I  was  actuated  by  no  spirit  of  hostility  to 
the  resolution.  The  chairman  of  the  Committee  on  Legal 
Education  had*  submitted  a  lengthy  report — not  all  of  w^iich 
he  had  read.  It  contained,  as  I  understood,  two  or  three  sepa- 
rate resolutions— one  an  old  one,  and  one  a  new  resolution. 
There  were  in  it  a  great  many  matters,  part  of  which  we  had 
adopted,  and  there  were  also  contained  in  it  certain  recommen- 
dations for  our  action.  Now  the  by-law  which  was  adopted 
several  years  ago,  and  which  I  made  the  basis  for  my  point  of 
order,  was  designed  to  prevent  sudden  resolutions.  It  was 
intended  that  the  members  of  this  Association  might  have  the 
reports  of  committees  before  them  in  advance  so  that  they 
might  know  what  action  was  expected  to  be  taken  recommen- 
dations were  made  by  committees.  I  believe,  sir,  that  that 
by-law  should  be  sustained.  I  believe  that  because  I  think  it 
will  prove  a  beneficial  by-law  and  rule  for  this  organization, 
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and  as  a  matter  of  duty,  I  made  my  point  of  order  against 
adopting  a  recommendation  'which  was  not  in  conformity  with 
the  laws  of  this  Association.  At  the  same  time,  sir,  I  cheer- 
fully second  the  resolution  as  a  resolution. 

H.  H.  Wilson,  of  Nebraska : 

I  beg  to  remark,  Mr.  President,  that  the  Secretary  did  not 
read  the  resolution  reported  by  the  committee. 

M.  J.  Wade,  of  Iowa : 

I  did  not  offer  the  resolution  reported  by  the  committee.  I 
offered  a  resolution  of  my  own. 

The  President: 

Let  us  get  at  this  thing  properly.  I  would  ask  Mr.  Sharp, 
the  chairman  of  the  committee,  if  the  resolution  just  read 
properly  embodies  the  one  recommended  by  the  committee  ? 

George  M.  Sharp : 

The  resolution  covers  the  two  resolutions,  I  think. 

The  President : 

Will  you  kindly  read  the  resolution  which  your  committee 
presented  ? 

George  M.  Sharp : 

I  may  say,  sir,  that  the  committee  are  perfectly  satisfied  with 
that  resolution.     The  resolution  we  recommend  is : 

'' Resolved,  That  the  American  Bar  Association  approves  the 
lengthening  of  the  course  of  instruction  in  law  schools  to  a 
period  of  three  years,  and  that  it  expresses  the  hope  that  as 
soon  as  practicable  a  rule  may  be  adopted  in  each  State  which 
will  require  candidates  for  admission  to  the  bar  to  study  law 
for  three  years  before  applying  for  examination." 

That  is  our  first  resolution. 

Walter  George  Smith,  of  Pennsylvania : 

I  move  that  that  resolution  be  substituted  for  the  one  just 
offered  by  Mr.  Wade,  of  Iowa. 
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The  President : 

The  Chair  requests  Mr.  Sharp  to  state  to  the  house  whether 
he  will  withdraw  his  resolution  so  that  the  resolution  oifered 
by  Mr.  Wade  may  be  considered  in  its  place. 

George  M.  Sharp  : 

I  think  we  would  like  to  amend  that  resolution  slightly.  I 
think  that  the  two  points  should  be  separated. 

The  President : 

Are  you  willing  to  withdraw  your  resolution  so  that  the  reso- 
lution offered  by  Mr.  Wade  may  be  considered  by  the  house  ? 

George  M.  Sharp : 
Yes,  sir. 

The  President : 

Now  the  Secretary  will  read  the  resolution  presented  by  Mr. 
Wade,  of  Iowa,  which  will  take  the  place  of  the  resolution 
recommended  by  the  committee,  and  then  the  Association  will 
understand  what  resolution  they  are  to  vote  upon. 

The  Secretary  read  the  resolution. 

The  President : 

Gentlemen,  that  is  the  resolution  that  is  now  before  the  house. 

Walter  George  Smith : 

I  move  that  the  resolution  reported  by  Mr.  Sharp's  com- 
mittee be  substituted  for  the  resolution  just  read  by  the 
Secretary. 

C.  S.  Montgomery,  of  Nebraska : 
I  second  that  motion. 

H.  H.Wilson: 

The  gentleman  who  presented  the  report  stated  that  the 
report  contained  two  or  three  resolutions,  but  I  did  not  under- 
stand him  to  read  more  than  one. 

The  President : 

The  Chair  understands  that  the  substance  of  both  of  them 
has  been  stated. 
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Walter  George  Smith : 

Mr.  President:  I  press  my  motion  that  the  resolution 
reported  by  Mr.  Sharp  be  substituted  for  the  resolution  just 
read  by  the  Secretary. 

Mr.  Smith's  motion  was  adopted. 

The  President : 

The  question  is  now  upon  the  resolution  offered  by  the  gen- 
tleman from  Iowa,  Mr.  Wade. 

Ferdinand  Shack,  of  New  York : 

Mr.  President :  Before  you  proceed  further  with  this  matter, 
I  beg  to  make  a  very  interesting  announcement  to  the  Associ- 
ation. We  have  the  honor  on  this  occasion  of  having  present 
from  Toronto,  Canada,  a  gentleman  who  comes  to  our  meeting 
at  the  express  desire  of  the  Law  Society  of  Ontario,  in  order 
to  gather  information  respecting  the  subject  of  legal  educa- 
tion. He  is  a  gentleman  so  well  qualified  to  impart  informa- 
tion to  us  on  that  subject  that  I  beg,  through  you,  to  introduce 
him  to  the  Association — N.  W.  Hoyles,  Q.  C,  of  Toronto, 
Principal  of  the  Ontario  La-w  School.  I  move  sir,  that  pur- 
suant to  the  by-laws  there  be  accorded  to  this  gentleman  the 
privileges  of  the  floor  during  this  meeting. 

Adolph  Moses,  of  Chicago,  Illinois : 
I  second  that  motion. 

The  President : 

Gentlemen :  It  affords  me  pleasure  to  put  the  question  on 
this  motion. 

The  motion  was  adopted. 

The  President : 

Our  friend  from  Canada  will,  I  am  sure,  favor  us  with  some 
remarks  upon  this  very  interesting  subject  of  legal  education. 

N.  W.  Hoyles,  of  Toronto,  Ontario : 

Mr.  President  and  gentlemen  of  the  American  Bar  Associ- 
ation :  I  did  not  anticipate  the  very  great  pleasure  of  address- 
ing so  distinguished  a  gathering.  I  came  here  simply  as  a 
learner.     The  fame  of  the  American  Bar  Association  and  of 
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your  Section  of  Legal  Education  has  spread  even  to  the  remote 
wilds  of  Canada,  and  it  was  desired  that  I,  as  the  Principal  of 
the  Law  School  there,  should  try  to  see  what  information  I 
could  pick  up  here  so  that  we  might  make  our  system  more 
perfect. 

May  I  be  permitted  to  say  one  or  two  words  as  to  our  prac- 
tice- I  want  to  tell  you  what  we  have  done  in  regard  to  the 
matters  contained  in  this  report.  The  Law  School  of  Ontario 
has  the  exclusive  right  to  admit  persons  to  practice  at  our  bar. 
The  sole  avenue  to  admission  as  a  solicitor  or  a  barrister  is 
through  the  Law  School  of  Ontario.  We  require  as  a  condi- 
tion to  entrance  to  the  Law  School  that  the  candidate  shall 
either  have  a  university  degree  or  shall  have  passed  the  matri- 
culation examination  prescribed  by  the  Ontario  Department  of 
Education,  which  is  certainly  not  below  the  standard  you  have 
here  recommended  of  a  high  school  education.  That  examin- 
ation is  a  severe  one,  and  it  is  a  very  good  one,  I  believe,  and 
we  aim  to  make  the  general  education  of  our  students  as 
extensive  and  as  thorough  as  possible.  We  prefer  that  they 
shall  be  graduates  of  colleges,  but  that  is  not  possible  in  all 
cases.  So  when  they  are  not  graduates,  we  require  them  to 
take  that  preliminary  examination.  Then  in  the  case  of  grad- 
uates, we  require  three  years  service  under  articles.  I  notice 
that  the  report  that  your  committee  has  presented  this  evening 
says  that  the  general  opinion  nowadays  is  that  the  law  school 
and  not  the  law  office  is  the  best  place  to  acquire  a  legal  edu- 
cation. We  endeavor  to  combine  both  systems.  We  require 
the  student  not  only  to  attend  the  law  school  but  also  ta 
serve  under  articles  in  a  law  office.  We  think  that  in  that  way  a 
student  acquires  practical  knowledge,  and  of  course  without 
some  practical  knowledge  and  experience,  he  would  be  entirely 
at  sea  when  called  to  the  bar.  I  may  frankly  say  that,  as  an 
educationalist  myself,  I  would  much  sooner  have  the  whole 
time  of  the  student  in  the  law  school,  but  there  is  a  great 
deal  to  be  said  in  favor  of  giving  a  young  man  a  certain  length 
of  time  in  a  law  office  so  that  he  may  be  practically  equipped 
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when  he  goes  forth  to  prey  upon  the  community  in  the  way  he 
hopes  to  do  when  he  is  admitted.  In  the  case  of  graduates  of 
a  university  we  merely  require  three  years  service  under  arti- 
cles ;  in  that  of  non-graduates  we  require  five  years  service 
under  articles  in  a  solicitor's  office. 

Now,  as  to  the  Law  School.  The  Law  School  course  is 
three  years,  but  students  who  do  not  reside  in  Toronto  are  not 
compelled  to  attend  lectures  during  the  first  year.  They  have 
to  study  the  prescribed  books  and  have  to  come  up  for  exam- 
ination at  the  end  of  the  first  year,  but  they  are  not  required 
to  attend  at  Toronto  at  the  Law  School  during  the  first  year, 
although  the  great  majority  of  them  do  so.  The  circum- 
stances of  many  are  such  that  it  would  be  a  hardship  for  them 
to  come  and  spend  three  years  at  the  Law  School,  and  there- 
fore that  relaxation  was  made  of  allowing  those  residing  out 
of  Toronto  to  spend  one  year,  the  first,  away  from  the  Law 
School.  Two  years  must  be  spent  at  the  Law  School.  An 
examination  has  to  be  passed  at  the  end  of  the  first  year,  and 
the  second  and  third  years  have  to  be  spent  at  the  Law  School. 
Examinations  in  these  years  are  held  at  Christmas  and  at  the 
close  of  the  term  in  May.  We  do  the  best  we  can  with  the 
young  men,  and  we  are  aiming  to  follow  out  the  principle 
recommended  in  the  very  interesting  report  which  has  been  read 
this  evening,  of  making  the  door  to  admission  to  the  bar  swing 
slowly  against  those  who  want  to  come  in  to  the  profession. 
We  are  with  you  in  that  we  desire  to  make  those  who  enter  the 
profession,  study  and  work  so  that  they  may  be  ornaments  to 
the  very  distinguished  profession  of  which  we  are  members^ 
and  be  really  useful  advocates  and  friends  to  the  clients  who 
may  seek  their  advice. 

I  thank  you  for  according  me  this  very  great  privilege,  and 
I  hope  to  sit  and  listen  with  great  advantage  to  the  proceed- 
ings during  the  remainder  of  your  session. 

The  President : 

Now,  gentlemen,  we  will  resume  the  consideration  of  the 
resolution  before  the  house. 
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Walter  George  Smith,  of  Pennsylvania : 

Mr.  President :  I  rise  for  information.  As  I  understand  it 
the  situation  is  this.  The  Chair  entertained  a  motion  offered 
by  me  to  substitute  the  resolution  offered  by  the  committee,  in 
place  of  the  resolution  offered  by  Mr.  Wade,  of  Iowa.  I  move 
the  adoption  of  the  resolution  reported  by  the  committee,  which 
is  as  follows : 

^'Resolvedy  That  the  American  Bar  Association  approves  the 
lengthening  of  the  course  of  instruction  in  law  schools  to  a 
period  of  three  years,  and  that  it  expresses  the  hope  that  as 
soon  as  practicable  a  rule  may  be  adopted  in  each  State  which 
will  require  candidates  for  admission  to  the  bar  to  study  law 
for  three  years  before  applying  for  admission." 

And  if  my  motion  is  seconded,  I  desire  to  say  one  or  two 
words  to  state  the  reasons  why  I  think  the  Association  should 
adopt  this  resolution  at  this  time. 

M.  J.  Wade,  of  Iowa: 

Mr.  President :  The  substitution  was  not  of  this  resolution 
alone,  but  of  the  two  resolutions  of  the  committee,  which 
related  not  only  to  the  study  of  law,  but  to  the  preliminary 
studies  also. 

The  President : 

As  the  Chair  recollects  the  matter,  the  motion  was  that  the 
resolutions  presented  by  the  committee  should  be  substituted 
for  the  resolutions  of  the  gentleman  fronv  Iowa,  and  that  motion 
was  carried.  The  substitute  now  before  the  house  is  the  reso- 
lutions of  the  committee  submitted  in  their  report.  If  the 
gentleman  from  Pennsylvania  sees  fit  to  move  an  amendment 
to  the  resolutions  of  the  committee,  the  question  will  then 
arise  which  he  desires  to  submit,  as  I  understand  them. 

D.  L.  Withington,  of  California: 

I  rise  to  a  point  of  order.  All  opportunity  for  amendment 
is  closed.  We  have  adopted  a  substitute  for  the  resolution, 
and  the  only  question  now  is  whether  that  substitute  shall  be 
adopted  by  the  Association.  We  have  closed  the  question  and 
substituted  the  resolutions  of  the  committee  for  the  resolution 
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of  the  gentleman  from  Iowa.  Having  done  that,  and  it  taking 
the  place  of  the  original  resolution,  the  question  is  upon  the 
resolution  as  amended  by  the  substitute. 

The  President : 

The  vote  was  not  taken  upon  the  substitute,  and  therefore 
the  question  now  before  the  house  is  whether  the  substitute 
shall  be  adopted.  Before  that  question  is  put,  however,  the 
Chair  desires  to  state  that  he  is  of  opinion  that  it  is  competent 
for  the  gentleman  to  submit  an  amendment  to  the  substitute, 
and  then  the  question  will  come  upon  the  amendment,  and  if 
the  amendment  is  voted  down  the  question  will  come  on  the 
substitute. 

Walter  George  Smith : 

Doubt  has  been  injected  into  the  question  at  this  point  as  to 
whether  the  resolution  reported  by  the  committee  covered  one 
or  two  subjects.  Now  I  hold  in  my  hand,  through  the  courtesy 
of  Mr.  Sharp,  the  report  of  the  committee,  and  it  reports  two 
resolutions.  One  is  that  which  I  have  just  read,  which  com- 
mits this  Association  to  a  recommendation  that  the  course  of 
study  in  the  Law  Schools  be  extended  in  all  the  States  to  three 
years  and  that  the  course  of  study  for  all  candidates  for  admis- 
sion to  the  bar  be  extended  to  three  years.  That  resolution  I 
wish  now  to  ask  the  house  to  adopt,  and  my  reason  for  that  is, 
that  it  has  been  considered  by  the  Section  of  Legal  Education, 
which  is  peculiarly  in  pharge  of  matters  of  this  sort,  and  it 
comes  to  us  with  the  weight  of  their  approval.  The  second 
resolution  which  I  propose  to  move  is  that  there  shall  be  a 
preliminary  preparation  for  the  study  of  the  law  ec^uivalent  to 
that  received  in  high  schools.  I  think  if  this  body  will  vote 
upon  this  resolution,  assuming  that  it  is  in  favor  of  it,  for  the 
extension  of  the  course  to  three  years,  then  we  can  take  up 
the  question  of  the  preliminary  education. 

H.  F.  Stevens,  of  Minnesota : 

I  suggest  that  that  object  can  be  accomplished  by  making  & 
division  of  the  question.  Mr.  Smith  now  says  that  the  reso- 
lution which  has  been  substituted  contains  two  subjects — 


COMMITTEE   ON    LEGAL   EDUCATION.  38 

Walter  George  Smith : 

I  substituted  but  one.  I  moved  the  substitution  of  the  first 
— the  substitution  of  three  years  final  study. 

U.  L.  Marvin,  of  Ohio: 

I  am  quite  sure  the  house  did  not  so  understand  it.  The 
house  understood  that  a  motion  was  made  to  substitute  the 
resolutions  presented  by  the  committee  covering  the  same  sub- 
ject matter  that  was  covered  in  one  resolution  for  which  the 
substitution  was  to  be  made.  Now  there  are  two  resolutions 
now  pending  before  the  Association,  and  I  understood  the 
Chair  to  say  a  few  moments  ago  that  the  Chair  so  understood 
it.     We  need  to  know  whether  that  is  so  or  not. 

The  President : 

The  situation  substantially  is  this,  A  request  is  made  that 
the  question  arising  on  the  substitute  shall  be  divided,  and  the 
Chair  will  now  submit  to  the  house  the  resolution  of  Mr  Smith, 
of  Pennsylvania,  as  covering  one  of  the  subjects  which  the 
house  accepted  as  a  substitute  for  the  motion,  of  the  gentlemen 
from  Iowa. 

The  resolution  was  adopted. 

Walter  George  Smith : 

Mr.  President :  I  move  the  adoption  of  the  following  reso- 
lution : 

'''Resolved^  That  the  American  Bar  Association  is  of  the 
opinion  that  before  a  student  commences  the  study  of  law.  it 
is  desirable  that  he  should  have  received  a  general  education 
approximately  equivalent  to  a  high  school  course,  and  that 
persons  who  have  not  completed  the  equivalent  of  such  a  course 
should  not  be  admitted  into  law  schools  as  candidates  for  a 
degree." 

Frank  M.  Higgins,  of  Maine: 

I  second  that  resolution. 

Henry  Budd,  of  Pennsylvania : 

I  move  to  amend  by  inserting  the  words  "at  least'*  before 

the  word  "  equivalent."     We  do  not  admit  that  a  high  school 

education  is  sufficient. 
3 
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Walter  George  Smith : 

With  the  consent  of  my  second,  I  will  accept  the  amendment. 

The  President : 

The  question  is  upon  the  substitute  as  proposed  by  Mr.  Smith, 
of  Pennsylvania,  as  amended  and  accepted  by  him. 
The  resolution  was  adopted. 

The  President : 

The  next  committee  is  the  Committee  on  Commercial  Law. 

Henry  C.  Tompkins,  of  Alabama : 

Mr.  President :  We  will  make  a  report  on  Friday  morning, 
if  it  is  the  pleasure  of  the  house  to  allow  us  to  present  it  at 
that  time. 

A.  Lewenthall,  Jr.,  of  Mississippi : 

Has  the  report  of  the  last  Committee  been  adopted  ? 

The  President: 

The  report  of  the  last  Committee  was  received.  It  is  not 
necessary  to  adopt  it,  as  we  have  adopted  the  resolutions  rec- 
ommended by  it. 

The  next  Committee  is  the  Committee  on  International  Law, 
of  which  Everett  P.  Wheeler,  of  New  York,  is  Chairman. 
Mr.  Wheeler  is  not  here,  and  I  will  ask  Judge  Follett,  who  is 
a  member  of  the  Committee,  to  present  the  report. 

M.  D.  Follett,  of  Ohio : 

Mr.  President:  Our  Coraraitiee  has  not  had  a  meeting. 
All  that  we  have  done  in  regard  to  it  was  that  word  came  from 
Mr.  Wheeler  embodying  a  portion  of  the  report,  up  to  the 
point  where  it  is  signed,  and  then  I  requested  the  other  mem- 
bers of  tlie  Committee  to  meet,  for  I  felt  satisfied  that  we 
should  not  agree  on  the  rei)ort,  especially  after  the  recent 
action  of  Congress  on  the  subject  matter  of  it.  But  unfortu- 
ately  we  have  never  had  an  opportunity  to  consider  the  report, 
though  we  signed  it  simply  for  presentation  here,  so  that  the 
Association  might  at  this  meeting  take  such  action  upon  the 
subject  of  the  report  as  they  might  deem  proper. 

The  report  was  then  read. 

{See  the  report  at  end  of  the  Minutes.) 
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Walter  S.  Logan,  of  New  York : 

I  move  that  the  report  be  received  and  the  resolutions 
adopted. 

M.  D.  Follett: 

Last  year,  Lord  liussell  very  carefully  excluded  from  any 
arbitration  very  important  questions  which  we  think  might 
have  been  included.  All  those  questions  the  Senate  went 
over.  Now  when  we  come  to  consider  this,  you  see  the  differ- 
ence as  to  whether  or  not  we  should  press  similar  questions 
under  the  treaty-making  power  simply  between  Great  Britain 
and  the  United  States,  or  whether  we  should  go  further  and 
include  all  other  nations  who  have  expressed  a  desire  to  unite 
with  us  in  the  making  of  such  treaties. 

Edward  Q.  Keasbey,  of  New  Jersey : 

I  would  like  to  suggest  an  amendment  to  the  first  resolution, 
which  is  as  follows : 

^'Resolved,  That  this  Association  learned  with  much  satisfac- 
tion that  the  treaty  of  Arbitration  between  the  United  States 
and  Great  Britain,  which  was  transmitted  to  the  Senate  of  the 
United  States  January  11,  1897,  received  the  approval  of  a 
majority  of  the  members  voting  upon  the  question  of  ratifica- 
tion, even  though  that  majority  was  not  sufficient  to  ratify  the 
treaty." 

Now,  I  understand  that  that  is  not  strictlv  the  fact.  That 
treaty  was  amended  in  some  particulars  before  it  received  the 
approval  of  a  majority  of  the  Senate.  I  suggest  that  the 
words  *'  as  amended  in  the  Senate  "  should  be  inserted  after 
the  figures  "1897." 

Alexander  L.  Smith,  of  Ohio : 
I  second  that  amendment. 

G.  N.  Tillman,  of  Tennessee : 

I  am  decidedly  opposed  to  that  resolution,  Mr.  President, 
and  I  would  like  to  offer  an  amendment. 
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Edward  Q.  Keasbey : 

I  submit  that  the  question  now  before  the  house  is  whether 
the  resolution  should  be  amended  in  the  particular  I  suggest. 

The  President : 

The  gentleman  from  Tennessee  is  in  order  if  he  wishes  to 
offer  an  amendment. 

G.  N.  Tillman : 

I  think  the  proper  thing  to  do  with  this  report  is  to  receive 
it  without  action  and  file  it.  It  strikes  me  that  on  this  short 
notice  it  is  demanding  too  much  of  us  to  ask  that  we  vote 
either  for  or  against  it  without  some  chance  of  forming  our 
views  upon  it. 

Charles  Glaflin  Allen,  of  Missouri : 

I  rise  for  information.  I  would  like  to  ask  the  member  of 
the  Committee  who  submitted  the  report  where  he  got  the 
information  as  to  how  the  members  of  the  Senate  voted  in 
executive  session,  or  what  amendments  if  any  were  made  dur- 
ing the  executive  session. 

M.  D.  Follett,  of  Ohio : 

I  think  everybody  knows  that  that  is  a  matter  of  common 
newspaper  talk.  I  think  we  all  knew  it.  Now,  as  to  the 
amendment  proposed  by  the  gentleman  from  New  Jersey,  to 
put  in  the  words  ''  as  amended  in  the  Senate,"  I  think  they 
ought  to  come  in  properly  after  the  words  "January  11, 
1887." 

Edward  Q.  Keasbey: 

That  is  what  my  amendment  provides  for.  I  moved  to  put 
those  words  in  after  "  1897." 

M.  D.  Follett : 

I  think  that  the  speeches  made  in  Washington  clearly 
showed  that  the  treaty  proposed  between  Great  Britain  and 
the  United  States  would  be  too  limited  as  being  between  the 
English  speaking  people  alone  especially  when  other  nations 
have  expressed  a  willingness  to  adopt  a  policy  of  arbitration. 
At  the  meeting  favoring  arbitration  held  in  Washington  City 
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on  April  23rd,  A.  D.  1896,  the  resolutions  prepared  for  adop- 
tion favored  arbitration  simply  between  Great  Britain  and  the 
United  States.  When  I  called  attention  to  the  matter, 
Ex-Senator  Edmunds,  the  Chairman  of  the  meeting,  left  the 
Chair  with  the  resolutions  in  his  hand  and  moved  an  amend- 
ment to  extend  the  system  and  policy  of  a  Permanent  Arbrita- 
tion,  as  far  as  possible,  to  embrace  other  civilized  nations. 
The  amendment  was  opposed  and  the  matter  was  discussed  for 
some  time.  Carl  Shurz  was  the  last  to  speak  and  among 
other  things  he  said  that  all  there  present  claimed  to  be  in 
favor  of  the  principle  of  arbitration  ;  and  he  asked  why,  then, 
any  opposed  the  amendment  and  would  not  say  that  they 
approved  the  policy  and  principle  of  arbitration  extended  to 
the  other  civilized  nations.  Then  the  amendment  was  adopted 
by  a  large  majority.     Thus  men  differ  in  opinion. 

Some  of  this  Committee  wish  the  American  Bar  Association 
to  say  that  the  members  of  this  body  favor  the  principle  and 
policy  of  Arbitration  in  its  widest  application  to  national 
affairs  between  the  United  States  and  other  National  Powers. 

Now,  I  think  if  you  receive  this  report  you  will  have  the 
benefit  of  all  your  Committee  can  possibly  give  you,  and  at 
the  same  time  those  who  do  not  wish  to  vote  to  adopt  the 
resolutions  may  have  the  privilege  of  saying  so.  We  may 
well  believe  that  President  McKinley,  whether  we  agree  with 
him  politically  or  not,  will  do  what  he  can  in  furtherance  of 
the  cause  of  arbitration. 

Walter  George  Smith,  of  Pennsylvania : 

In  view  of  the  remarks  of  Judge  Follett,  a  member  of  this 
committee,  I  move  that  the  report  be  referred  back  to  the 
Committee  on  International  Law  for  their  further  considera- 
tion. 

Walter  S.  Logan,  of  New  York : 

I  am  very  sorry  that  this  report  comes  here  without  any- 
body to  sustain  it.  I  am  sorry  that  this  Association  is  put 
in  a  position  where  a  resolution  supporting  the  proposed 
treaty  between  the  United  States  and  Great  Britain  is  to  be 
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voted  on  and  nobody  is  present  from  the  Committee  to  support 
it.  It  seems  to  me,  sir,  that  the  report  should  never  have 
been  presented  without  somebody  being  here  to  support  it. 

M.  J.  Wade,  of  Iowa: 

I  rise  to  a  point  of  inquiry,  and  possibly  to  a  point  of  order. 
Is  the  resolution  now  before  the  House  ? 

The  President : 

A  motion  was  made  to  receive  the  report  and  adopt  the  res- 
olution, in  the  first  place.  Then  a  motion  was  made  to  amend 
the  first  resolution  by  inserting  certain  words.  If  a  motion 
were  made  to  divide  the  question — first,  by  receiving  the  report 
and  then  amending  the  resolution — the  Chair  would  submit  to 
the  house  the  question  of  receiving  the  report,  and  afterwards 
entertain  a  motion  to  amend  the  resolution  ;  but  the  Chair  has 
thought  it  only  right  to  let  the  discussion  go  on  and  consider 
Mr.  Logan's  remarks  as  quite  in  order,  so  that  we  might  ascer- 
tain what  we  shall  do  finally. 

M.  J.  Wade : 

The  purpose  of  my  inquiry  is,  that  I  want  to  get  the  senti- 
ment of  the  house  upon  the  question  whether  we  are  ready 
now  to  proceed  with  this  matter.  For  one,  at  this  late  hour,  I 
am  not. 

Henry  Budd,  of  Pennsylvania: 

I  understood  Mr.  Smith,  of  Pennsylvania,  to  move  to  refer 
the  whole  matter  back  to  the  Committee,  and  it  seems  to  me 
that  is  the  ((uestion  now  before  the  house. 

The  President : 

No  sir ;  the  question  will  be  as  to  whether  the  motion  origi- 
nally made  shall  be  submitted  to  the  house  separately  ;  whether 
the  report  shall  be  received,  and  then  whether  the  resolutions 
shall  be  adopted  or  not. 

E.  B.  Sherman,  of  Illinois : 

I  submit  that  the  motion  to  refer  the  report  back  to  the  Com- 
mittee takes  precedence  of  everything  else.  That  is  strictly 
parliamentary. 
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The  President: 

I  think  Mr.  Sherman  is  quite  right,  but  at  the  same  time  I 
think  this  is  a  proper  matter  for  discussion  and  that  Mr.  Logan 
is  in  order. 

Walter  S.  Logan : 

If  this  report  had  never  been  made,  if  no  action  had  ever 
been  taken,  I  should  have  had  nothing  to  say.  Indeed,  I  did 
not  know  of  the  report  until  to-night.  But  I  have  had  some- 
thing to  do  with  the  action  of  the  New  York  State  Bar  Asso- 
ciation upon  this  subject,  and  I  know  how  we  feel  there  about 
it.  I  know  that  we  were  heartily  in  favor  of  some  effective 
scheme  for  international  arbitration,  I  know  that  we  regarded 
the  Salisbury-Olney  treaty  as  a  very  unsatisfactory  solution  of 
the  question,  but  unsatisfactory  and  insufficient  as  it  was,  we 
still  regarded  it  as  a  great  step  in  advance  in  civilization,  and 
I  should  be  very  sorry  to  have  this  Association  take  any  action, 
or  by  its  silence  when  the  subject  is  brought  before  it  leave  it 
to  be  inferred  that  it  would  take  action,  opposed  to  such  a 
treaty.  The  question  is  here ;  I  did  not  bring  it  here,  and  I 
am  not  responsible  for  its  being  here,  but  I  do  hope  that  this 
Association  will  not  let  this  question  go  out  without  taking 
some  action  which  will  express  the  opinion  of  the  Association 
upon  the  general  subject  of  international  arbitration.  We  are 
lawyers,  and  we  certainly  are  in  favor  of  some  method  of  set- 
tling international  disputes,  as  we  have  devised  a  method  of 
settling  individual  disputes,  without  fighting,  and  if  we  simply 
allow  these  resolutions  to  be  reported  and  laid  on  the  table  it 
goes  out  to  the  world  through  the  press  that  this  Association 
has  not  interest  enough  in  international  arbitration  to  pass  a 
resolution  in  its  favor  when  it  comes  before  it.  Now  the  reso- 
lution being  here,  I  submit  that  we  must  dispose  of  it  or  allow 
ourselves  to  be  regarded  as  opposed  to  such  a  scheme. 

Merrill  Moores,  of  Indiana : 

If  this  matter  is  referred  back  to  the  Committee  can  they 
report  at  this  meeting  some  other  resolution  ? 
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The  President : 

No,  sir ;  because  only  one  member  of  the  Committee  is  here. 

Walter  S.  Logan : 

I  do  not  wish  to  occupy  too  much  time  at  this  late  hour, 
Mr.  President,  but  I  do  hope  that  if  this  Committee  will  not 
support  their  report  the  Association  will  come  to  the  support 
of  it  and  stand  for  the  general  principle  of  international  arbi- 
tration. I  hope  that  now  the  question  is  here,  we  will  pass 
these  resolutions.  If  you  are  ready  to  pass  them  to-night,  I 
am  with  you.  If  you  want  more  time  to  do  it,  God  bless  you. 
But  do  not  throw  the  subject  overboard.  Do  not  refer  it  back 
to  the  Con^mittee.  Evidently  they  can  do  no  more  than  they 
have  done.  Do  not  lay  it  on  the  table.  Let  us  meet  the 
question  fairly  now  that  it  is  here,  and  if  a  majority  of  the 
American  Bar  Association  is  in  favor,  as  I  believe  it  is,  of 
international  arbitration  and  of  that  treaty  as  a  step  towards 
it — perhaps  a  very  short  step  towards  it — I  hope  you  will 
stand  by  it.  If  this  Association  has  not  a  committee  that  will 
stand  by  its  colors,  then  let  the  Association  stand  by  the 
colors  of  international  arbitration. 

James  Ilagerman,  of  Missouri : 

I  am  unalterably  opposed  to  the  passage  of  the  resolution 
proposed  by  the  Committee,  but  I  am  ready  to  vote  for  any 
reasonable  resolution  that  will  express  the  sentiment  of  the 
American  Bar  Association  as  being  heartily  in  favor  of  internat- 
ional arbitration.  We  are  asked  to  vote  our  approval  of  a  defeated 
treaty,  and  there  is  no  body  of  men  in  the  world  who  knows 
better  than  we  do  that  the  treaty  we  are  now  asked  to  endorse 
has  been  the  subject  of  ia,ttention  in  this  country  and  has  been 
defeated,  according  to  our  federal  constitution  which  governs 
and  controls  all  of  us.  Since  that  treaty  was  defeated  one 
administration  has  passed  out  of  power  and  another  has  come 
into  power.  It  is  not  fair  that  this  Association  should  throw 
the  weight  of  its  great  influence  in  the  scale  as  to  any  par- 
ticular treaty  which  may  have  been  negotiated  in  the  past  and 
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defeated  according  to  the  form  of  our  constitutional  law  after 
open  and  fair  debate.  We  are  entitled  to  express  our  opinion 
upon  the  great  question  of  modern  times  :  the  question  of  how 
nations  should  deal  with  each  other ;  whether  they  should  go 
into  the  arena  of  war  and  fight  out  their  disputes  as  in  the 
olden  days  where  might  may  triumph  over  right ;  or  whether 
they  should  pursue  the  peaceful  and  orderly  course  of  interna- 
tional arbitration  in  conformity  with  the  precedents  which  have 
gone  before.  Upon  that  question  at  a  proper  occasion  it  seems 
to  me  that  this  Association  can  properly  speak,  exercising  an 
appropriate  influence  upon  the  President  of  the  United  States 
and  upon  the  Senate,  which  body  has  to  approve  any  treaty 
that  is  made.  But  for  us  now  after  the  heat  of  party  conflict, 
after  one  of  the  great  parties  was  divided  upon  the  question  as 
against  its  own  President,  and  after  the  other  party  was  divided 
in  its  own  ranks,  for  us  as  an  Association  to  vote  in  favor  of 
this  specific  defeated  treaty  is  to  take  a  position  that  is  not 
worthy  of  this  high  body  and  is  untenable  and  rejilly  destruc- 
tive of  our  influence  upon  this  overshadowing  question.  In 
view  of  the  manner  in  which  this  resolution  and  report  has 
been  presented,  with  no  member  of  the  committee  here  to 
champion  it,  and  the  member  who  presents  it  stating  that  he 
does  so  merely  to  get  the  action  of  the  Association  upon  it  one 
way  or  the  other  and  practically  opposing  its  adoption,  it  seems 
to  me  that  we  would  cease  to  be  deliberative  or  wise  if  we 
responded  to  the  eloquent  call  of  my  distinguished  friend  from 
New  York  and  took  upon  ourselves  the  burden  of  championing 
a  resolution  which  the  committee  itself  has  practically  aban- 
doned. I  am  therefore  in  favor  of  disposing  of  this  question 
in  an  orderly  and  proper  method — some  such  method  as  that 
suggested  by  the  gentleman  from  Pennsylvania,  of  referring 
it  back  to  the  Committee — and  let  them  not  bring  before  us 
some  defeated  treaty,  to  which  the  other  party  is  no  longer 
bound.  For  everyone  knows  that  that  treaty  was  not  approved, 
and  according  to  its  own  provisions  it  was  to  be  approved 
within  a  specified   time,  and  from   the   moment  it  was  disap- 
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proved  it  ceased  to  be  operative  upon  the  other  of  the  high- 
contracting  parties,  and  both  parties  were  relieved  from  all 
obligations  under  it.  And  we  all  know  that  upon  a  subject  of 
this  kind  if  a  subsequent  treaty  shall  be  negotiated  by  a  differ- 
ent President  and  a  different  Secretary  of  State  it  will  not  be 
in  terms  the  same  as  this  treaty ;  it  will  necessarily  come  in 
some  other  form,  with  some  other  provisions  and  stipulations 
that  are  not  embodied  in  this  treaty.  Therefore,  although  I 
am  as  strongly  in  favor  of  the  the  principle  of  international 
arbitration  as  Senator  Sumner  was  when  he  championed  the 
great  tribunal  of  arbitration  that  met  at  Geneva,  though  I 
stand  by  this  principle  and  I  doubt  not  that  the  members  of  this 
Association  generally  approve  that  principle,  I  say  let  us  not 
subscribed  to  and  underwrite  a  defeated  treaty. 

James  11.  Iloyt,  of  Ohio : 

I  am  in  favor  of  the  principle  of  international  arbitration, 
and,  if  Mr.  Logan,  of  New  York,  will  introduce  a  general 
resolution  binding  the  Association,  if  adopted,  to  that  principle, 
I  will  very  heartily  vote  for  it.  I  am  not,  however,  in  favor 
of  having  this  august  bodv  give  its  approval  to  something  that 
is  manifestly  wrong.  I  am  not  in  favor  of  having  the 
American  Bar  Association  ratify  a  mis-statement  of  fact. 

These  resolutions  contain  a  mis-statement  of  fact.  I  am 
therefore,  not  in  favor  of  them.  If  a  resolution  were  introduced 
here  supporting  the  principles  enunciated  in  the  Lord's  prayer 
and  had,  in  its  preamble,  something  which  it  recited  as  being 
the  Lord's  prayer,  but  which  was  not,  while  I  should  be  in 
favor  of  the  principles  of  the  Lord's  prayer,  I  could  not  and 
would  not  vote  for  such  a  resolution.  This  is  an  illustration 
of  the  diflScultv  I  am  in  to-nicrht.  It  is  not  true  that  the 
arbitration  treaty  submitted  to  the  Senate  by  the  President  of 
the  United  States  was  passed  by  a  majority  vote  of  the  Senate. 
We  know  that  a  majority  of  the  Senate  voted  in  favor  of  an 
arbitration  treaty  ;  but  it  was  not  the  arbitration  treaty 
referred  to  in  this  resolution  at  all.  It  was  an  arbitration 
treaty   with  many  amendments  engrafted  on   it.     I  repeat,  I 
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cannot  vote  for  this  resolution,  because  I  am  opposed  to  having 
an  Association  like  this,  composed  of  lawyers  who  are  supposed 
to  know  what  they  are  voting  for,  adopt  a  resolution  which 
contains  a  mis-statement  of  fact  and  a  resolution  which  the 
gentleman  presenting  the  report  of  the  Committe  says  he 
signed,  not  because  he  agreed  to  it,  but  simply  for  the  sake  of 
getting  it  presented  here.  I  consider  it  a  mistake  that  such 
a  report  has  been  presented  at  all,  and  I  am  in  favor  of  the 
resolution  proposed  by  Mr.  Smith  to  refer  it  back  to  the  Com- 
mittee. After  that  resolution  is  passed,  if  Mr.  Logan  will 
introduce  a  resolution  ftivoring  international  arbitration  in 
general  terms,  I  will  heartily  vote  for  it;  but  I  cannot  and 
will  not  vote  for  this  resolution,  because  it  is  manifestly  wrong 
and  every  gentleman  here  knows  it. 

Fred.  H.  Aldrich,  of  Michigan : 

It  does  not  seem  to  me  that  this  Association  should  adjourn 
without  taking  some  stand  in  favor  of  international  arbitra- 
tion. I  do  not  mean  simply  a  resolution  that  we  approve  of 
international  arbitration.  We  have  passed  resolutions  in  this, 
and  in  our  State  Associations  and  in  our  National  Congress, 
but  whenever  a  time  has  come  for  us  really  to  do  something, 
we  have  not  done  it.  Congress  has  invited  the  various  nations  of 
the  earth  to  join  with  us  in  this  matter.  England  has  responded 
to  our  overtures.  Now  when  the  time  comes  for  us  to  act,  we 
are  ready  to  stop.  I  believe  we  should  put  ourselves  before  the 
world  as  a  nation  that  means  what  it  says.  We  have  invited 
the  South  American  Republics  to  join  with  us  in  some  plan  for 
international  arbitration,  and  after  they  have  come  together 
and  have  talked  over  the  matter,  and  the  delegates  have 
returned  to  their  homes,  what  have  we  done?  Nothing.  This 
Association  a  year  ago  approved  of  all  the  distinguished  gen- 
tleman from  England  said  on  this  subject,  and  then  we  were 
going  to  do  something,  and  this  Committee  was  directed  to 
propose  some  plan  of  action,  and  now  this  Committee  has 
brought  in  these  resolutions  and  supported  them  in  a  very  weak 
way,  and  it  is  proposed   to  pass  general  resolutions   in  their 
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Stead.  I  believe  that  we  should,  at  this  meeting,  take  some 
stand  in  favor  of  international  arbitration  and  in  favor  of  some 
definite  plan ;  and,  while  I  may  not  approve  of  everything 
that  is  said  in  these  resolutions,  yet  I  believe-  that  we  should 
lay  aside  our  particular  ideas  upon  these  matters  and  take  the 
thing  which  is  practicable  and  act  upon  it.  There  is  no  one 
here  that  believes  in  resorting  to  war  to  settle  international 
disputes.  There  is  no  more  reason  for  international  trial  by 
battle  than  there  is  for  trial  by  battle  between  individuals,  and  it 
is  just  as  much  a  relic  of  barbarism.  I  believe  we  should  stand 
in  favor  of  legal  methods  of  settling  questions  between  nations 
instead  of  resorting  to  methods  of  violence.  I  do  not  believe 
we  should  leave  this  hall  to-night  without  adopting  these  reso- 
lutions or  some  other  suitable  resolutions  in  their  place  which 
will  be  equally  as  strong.  I  would  say  in  reference  to  the  sug- 
gestions that  have  been  made  about  our  inviting  other  nations, 
as  well  as  Great  Britain,  to  join  with  us,  that  this  treaty,  instead 
of  having  a  tendency  to  discourage  making  peace  treaties  with 
other  nations,  would  have  the  very  opposite  effect.  It  would  be 
the  first  step  in  the  direction  of  general  arbitration  treaties.  We 
must  act  upon  the  matter  as  it  now  presents  itself  This  nation 
should  ratify  the  present  treaty  or  propose  a  substitute.  If 
this  effort,  initiated  by  this  country,  to  secure  international 
arbitration  between  these  nations,  shall  go  down  in  failure  by 
the  acts  of  this  government,  then  the  cause  of  international 
arbitration  y,'\]\  receive  such  a  blow  from  its  dearest  friend  as 
it  never  has  experienced  before. 

Henry  Page,  of  Maryland  : 

I  desire  very,  briefly  to  give  the  reasons  why  I  cannot  vote 
to  sustain  these  resolutions.  I  want  to  sav  in  advance  that  it 
these  resolutions  simply  announced  the  broad  doctrine  of 
international  arbitration  I  should  be  with  them  heart  and 
hand,  for  I  believe  the  civilization  of  the  age  points  to  that 
doctrine  as  the  one  which  ought  to  be  maintained  between 
nations.  But  the  resolutions  go  further  than  that.  I  think 
they  would   be  defective  if  they  committed   this   body  to  any 
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particular  treaty.  It  is  certainly  not  the  province  of  this 
Association  to  undertake  to  frame  treaties  for  the  United 
States  and  to  instruct  the  Senate  as  to  what  treaties  they 
should  adopt.  The  principle  which  ought  to  prevail  it  is  very 
proper  for  this  Association  to  recommend.  Now  the  last  of 
these  resolutions  uses  this  language : 

"Resolved,  That  the  President  of  the  United  States  be 
repectfuUy  requested  to  take  such  measures  as  may  be  within 
his  power  to  secure  the  adoption  either  of  the  treaty  before 
mentioned,  or  of  a  similar  arbitration  treaty.'* 

If  you  ask  me  whether  I  am  in  favor  of  an  arbitration 
treaty,  I  say  yes  ;  but  if  you  ask  me  whether  I  am  in  favor  of 
this,  I  cannot  say  so,  because  I  am  not  in  favor  of  it.  And 
when  I  say  that,  I  am  as  loyal  to  the  principles  of  arbitration 
as  is  the  gentleman  from  New  York.  I  cannot  accept  these 
resolutions,  simply  because  they  point  us  to  a  treaty  that  is 
wrong  in  the  special  provisions  which  it  directs  and  wrong  in 
its  lack  of  scope.  If  it  is  a  good  thing  to  have  this  treaty 
with  Great  Britain,  as  the  gentlemen  said  who  presented  the 
report,  why  is  it  not  an  equally  good  thing  to  have  it  with 
France  and  Germany,  and  other  nations?  Why  shouldn't  this 
be  a  question  of  morality  for  which  the  whole  American 
people  may  stand  up,  as  they  always  stand  up,  for  a  question 
of  morality  in  whatever  shape  it  may  be  presented  to  them  ? 
We  are  going  to  spoil  our  influence  as  an  Association  if  we 
undertake  to  father  this  discredited  treaty.  We  do  not  advance 
the  principle  of  arbitration  by  taking  up  this  treaty  which  has 
been  battled  hither  and  thither,  and  discredited  and  passed 
aside.  Yet  these  resolutions,  instead  of  binding  us  to  the 
general  principle  of  arbitration,  ask  the  President  of  the 
United  States  to  take  steps  towards  securing  an  argreement  to 
a  treaty  like  this  or  to  this  one  itself.  I  am  not  willing  to  go 
that  far. 

My  only  object  in  rising  here  was,  not  to  discuss  the  ques- 
tion, but  in  the  vote  which  I  shall  give  against  the  adoption  of 
these  resolutions,  to  let  the  members  of  this  Association  know, 
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and  those  who  care  to  inquire  hereafter,  that  the  reason  that 
controls  my  vote  is  not  that  I  am  opposed  to  the  general 
principle  of  arbitration,  but  simply  that  I  am  opposed  to 
being  compelled  under  the  theory  of  favoring  international 
arbitration  to  take  up  this  discredited  and  disgraced  thing  and 
to  assist  in  writing  upon  it  the  approval  of  the  bar  of  America. 

Merritt  Starr,  of  Illinois : 

The  question  which  is  now  before  the  house,  as  I  understand 
it,  is  a  motion  to  refer  back  this  report  to  the  Committee  upon 
international  law.  Now,  that  Committee  is  not  represented 
here  except  by  the  gentleman  who  presented  the  report,  and 
of  course  the  Committee  will  be  unable  to  take  any  action  before 
a  year  from  this  time — a  result  which  I  believe  no  one  desires. 
At  the  same  time  there  are  objections  which  have  been  pre- 
sented to  certain  clauses  in  these  resolutions.  I  believe,  sir, 
that  a  resolution  can  be  formulated  which  will  meet  with  the 
support  of  the  gentlemen  who  have  objected  to  the  language 
of  these  resolutions.  It  is  within  my  knowledge  that  there 
are  now  tliree  resolutions  drawn  by  different  gentlemen  on  this 
floor  aiming  to  accomplish  that  result.  It  is  now  ten  minutes 
after  eleven  o'clock,  and  I  move  that  further  discussion  on  this 
subject  be  deferred  until  to-morrow  morning  immediately  upon 
the  conclusion  of  the  Annual  Address. 

John  C.  Ludwig,  of  Wisconsin : 

I  would  move  as  an  amendment,  Mr.  President,  that  the 
matter  be  referred  to  a  special  Committee  of  three  to  report  at 
ten  o'clock  to-morrow  morning. 

M.  J.  Wade,  of  Iowa  : 
I  second  that. 

John  Prentiss  Poe : 

I  would  offer  this  resolution,  Mr.  President : 

'-'-Resolved^  That  this  Association,  renewing  with  emphasis 

the  declaration  made  by  it  at  its  last  annual  meeting  in  favor 

of  the  adjustment  of  controversies  with  foreign  nations  by  the 

medium  of  enlightened  international  arbitration,  expresses  its 
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earnest  hope  that  the  President  of  the  United  States  will  take, 
at  as  early  a  period  as  may  be  reasonably  practicable,  such 
steps  as  may  be  necessary  to  negotiate  treaties  to  this  import- 
ant end. 

James  H.  Iloyt: 

I  move  the  substitution  of  that  for  the  resolutions  of  the 
Committee. 

E.  B.  Sherman,  of  Illinois : 

There  are  two  things  that  are  certain.  One  is  that  there  is 
not  a  man  on  this  floor  who  is  not  heartily  in  favor  of  inter- 
national arbitration ;  secondly,  that  a  large  majority  of  the 
members  of  this  body  are  not  in  favor  of  adopting  these  reso- 
lutions as  they  now  are. 

If  this  Association  ever  has  had  any  influence  in  Congress, 
sir,  it  is  because  it  has  treated  Congress  with  respect.  Now 
if  it  desires  to  destroy  its  influence  in  respect  to  international 
arbitration  it  may  do  so  very  quickly  by  having  the  ill  manners 
to  undertake  to  rebuke  the  Senate  of  the  United  States.  I 
am  astonished  that  men  will  rise  on  the  floor  of  this  house  to 
advocate  an  attempt  to  discipline  the  Senate  of  the  United 
States.  Possibly  these  gentlemen  are  wiser  than  the  Senators 
of  United  States,  but  I  doubt  whether  the  Senators  of  the 
United  States  believe  it. 

A  Member: 

We  still  have  the  right  of  petition,  have  we  not  ? 

E.  B.  Sherman : 

The  right  of  petition  is  one  thing,  and  the  attempt  to  criti- 
cise is  quite  another.  I  do  not  object  to  this  resolution  that 
has  now  been  offered,  but  ought  we  not  to  wait  until  to-morrow 
morning  and  give  an  opportunity  to  every  man  here  who  has 
a  resolution  to  present  on  this  subject  to  formulate  it  properly, 
and  then  proceed  in  an  orderly  manner. 

I  renew  the  motion  that  further  discussion  be  postponed 
until  to-morrow  morning  immediately  after  the  Annual  Address. 

Merritt  Starr  : 

I  second  that  motion. 


48  INTERNATIOXAL    ARBITRATION. 

H.  F.  Stevens,  of  Minnesota : 

I  offer  an  amendment,  that  this  matter  be  referred  to  a 
special  committee  of  three,  which  shall  be  appointed  by  the 
Chair,  and  which  committee  shall  report  a  suitable  resolution 
covering  this  whole  subject. 

Merritt  Starr  : 

I  second  the  motion  just  made  by  the  gentleman  from 
Minnesota. 

E.  B.  Sherman : 

I  will  accept  the  amendment  offered  by  the  gentleman  from 
Minnesota. 

The  President : 

The  question  before  the  house  is  the  motion  made  by  Mr. 
Sherman,  of  Illinois,  as  amended  by  the  gentleman  from  Min- 
nesota, which  amendment  has  been  accepted  by  Mr.  Sherman, 
and  that  motion  is  that  this  whole  subject  and  all  the  pending 
resolutions  be  referred  to  a  special  Committee  of  three  which 
shall  report  thereon  immediately  after  the  Annual  Address 
to-morrow  morning. 

The  motion  was  adopted. 

The  President  : 

I  will  appoint  as  such  committee  the  following  gentlemen : 

John  Prentiss  Poe,  of  Maryland ;  James  II.  Hoy t,  of  Ohio ; 
E.  B.  Sherman,  of  Illinois. 

The  Association  then  adjourned  to  Thursday,  August  26, 
1897,  at  10  o'clock  A.  M. 


Second  Day. 

Thursday^  August  ;?6',  1897, 

The  Association  was  called  to  order  at  10  o'clock  A.  M. 
The  President : 

From  the  earliest  days  the  annals  of  the  jurisprudence  of 
New  Jersey  have  been  illustrated  by  great  n&mes.     The  tradi- 
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tions  are  inspiriog,  but  even  in  our  day  the  fame  of  the  bar 
of  that  State  is  in  good  and  safe  hands.  We  may  congratu- 
late  ourselves  that  we  have  with  us^  to  take  a  large  and  con- 
sfHcuous  part  in  our  proceedings,  a  gentleman  of  very  great 
eminence  at  the  bar  of  New  Jersey  and  the  bar  of  the  whole 
country.  I  have  the  pleasure  of  presenting  to  you  Hon. 
John  W.  Griggs,  Governor  of  New  Jersey,  who  will  deliver 
the  Annual  Address  to  the  Association. 
The  Annual  Address  was  then  delivered. 
(See  the  Append ijc.) 

A.  V.  W.  A^an  Vechten,  of  New  York : 

Without  detaining  any  of  us  more  than  a  moment  when  we 
feel  so  much  interest  in  what  has  been  said,  may  I  ask  that  a 
compliment  be  extended  to  the  Governor  of  New  Jersey  by  a 
rising  vote  of  thanks  for  his  splended  address.  I  understand, 
of  course,  that  it  is  contrary  to  the  constitution  to  pass  a  vote 
of  thanks  to  a  member  of  the  Association,  as  Governor  Griggs 
is,  and  perhaps  the  manner  in  which  the  address  has  been 
received  will  cover  what  I  intended  by  moving  the  vote  of 
thanks. 

The  President : 

I  am  sure  Governor  Griggs  will  understand  that,  while  the 
constitution  forbids  the  passage  of  a  vote  of  thanks,  he  has  the 
sincere  thanks  of  every  member  of  the  Association. 

It  is  very  desirable  that  the  General  Council  be  filled  up. 
There  are  some  States  not  represented  on  it,  and  the  Chair 
will  be  very  glad  to  receive  nominations. 

Nominations  were  then  made. 

The  President : 

The  next  business  in  order  is  the  report  of  the  Special 
Committee  of  three  which  was  appointed  just  before  we 
adjourned  last  evening. 

John  Prentiss  Poe,  of  Maryland  : 

Mr.  President:  Your  Committer  have  prepared  and  now 
submit  the  following  report: 
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To  the  American  Bar  Association : 

The  Special  Committee  to  whom  were  referred  the  report 
of  the  Committee  on  International  Law,  and  especially  the 
resolutions  appended  to  that  report,  and  the  several  amend- 
ments proposed  thereto,  with  instructions  to  submit  to  the 
Association  a  resolution  embodying  their  Views  as  to  the 
action  proper  to  be  taken  by  the  Association  at  this  time, 
have  considered  the  subject  with  as  much  care  as  the  limited 
time  at  their  disposal  has  allowed,  and  respectfully  present  as 
a  substitute  for  the  resolutions  of  the  Committee,  and  for  all 
the  amendments  thereto,  the  following  resolutions : 

Resolved^  That  the  American  Bar  Association,  renewing 
with  emphasis  the  strong  declaration  made  by  it  at  its  last 
Annual  Meeting  in  favor  of  the  adjustment  of  controversies 
between  nations  by  the  medium  of  enlightened  international 
arbitration,  expresses  its  earnest  hope  that  the  efforts  to 
establish  so  bene6cent  a  principle  may  not  in  their  general 
spirit  and  purpose  be  relaxed ;  and  that  the  administration  of 
President  McKinley  will  take  such  steps  as  will  be  appropriate 
to  negotiate  just  and  liberal  treaties  with  foreign  powers  for 
the  accomplishment  of  this  important  result. 

Resolved,  further,  That  a  copy  of  these  resolutions,  signed 
by  the  President  and  Secretary  of  the  Association,  be  sent  to 
the  President  of  the  United  States. 

John  Prentiss  Poe, 
E.  B.  Sherman, 

J.    H.    HOYT. 

Walter  George  Smith,  of  Pennsylvania: 

When  we  adjourned  last  evening  a  motion  was  pending 
which  I  had  offered  to  refer  the  report  back  to  the  Committee 
for  further  consideration  and  report.  Now,  in  view  of  the 
report  which  this  Special  Committee  has  just  brought  in,  I 
withdraw  that  motion,  if  it  is  in  order  to  do  so. 

The  President : 

Leave  to  withdraw  the  motion  as  requested  by  the  gentle- 
man from  Pennsylvania  is  granted. 
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Walter  S.  Logan,  of  New  York : 

In  view  of  what  I  said  last  night,  Mr.  President,  I  wish  to 
say  that  the  resolution  as  reported  by  this  Special  Committee 
is  entirely  satisfactory  to  me  and,  I  believe^  to  the  New  York 
State  Bar  Association,  for  which  Association  I  especially 
spoke  last  evening. 

Ferdinand  Shack,  of  New  York : 

Mr.  President :  I  move  that  the  report  and  resolutions  just 
presented  by  the  Special  Committee  be  adopted. 

William  L.  Taylor,  of  Indiana : 

It  seems  to  me  wise  that  a  copy  of  these  resolutions  be  now 
sent  not  only  to  the  President  of  the  United  States,  but  also 
to  each  Congressman  and  Senator.  I  ask  that  that  amend- 
ment be  added  to  the  resolutions  presented  by  the  Committee 
before  they  are  adopted. 

Henry  Budd,  of  Pennsylvania : 

I  am  sorry  to  differ  with  my  friend  from  Indiana,  but  it 
seems  to  me  that  the  President  of  the  United  States  is  the 
only  person  to  whom  such  resolutions  should  be  transmitted. 
After  the  President  has  prepared  a  treaty,  in  conjunction  with 
a  foreign  power,  it  then  goes  to  the  Senate  for  their  approval. 
Therefore,  it  seems  to  me  that  the  proper  person  to  be 
addressed  is  the  President  of  the  United  States,  and  that  after 
that  any  influence  that  we  may  see  fit  to  bring  upon  the  Senate 
is  in  order. 

William  L.  Taylor : 

Everybody  knows  that  the  President  of  the  United  States 
urged  the  Senate  to  approve  some  sort  of  a  treaty,  and  it  was 
the  Senate  that  failed  to  approve  the  treaty  that  had  been  pre- 
pared. It  seems  to  me  that  we  are  here — not  legislating,  but 
simply  trying  to  create  a  sentiment  in  favor  of  international 
arbitration,  and  what  possible  objection  there  can  be  to  what 
I  propose,  I  fail  to  see.  It  does  seem  to  me  that  our  purpose  is 
to  create  a  public  sentiment  in  favor  of  international  arbitra- 
tion between  this  country  and  all  the  other  countries  of  the 
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world,  and  we  ought  to  take  the  lead  in  this  regard  and  not 
trifle  about  considering  to  whom  we  shall  send  our  resolutions. 

The  President: 

Is  the  amendment  of  the  gentleman  from  Indiana  seconded  ? 

F.  J.  Dickman,  of  Ohio : 
I  second  it. 

The  President : 

The  question  is  on  the  amendment  to  the  resolutions  of  the 
Committee.  The  amendment  is  that  these  resolutions  shall  be 
sent  to  the  members  of  the  Senate  and  of  the  House  of  Repre- 
sentatives as  well  as  to  the  President.  Are  you  ready  for 
the  question  ? 

Ferdinand  Shack,  of  New  York  : 

Although  I  am  not  a  member  of  the  Committee,  I  move 
the  adoption  of  the  resolutions,  and  I  think  the  Committee 
will  be  willing  to  accept  the  amendment. 

James  H.  Iloyt,  of  Ohio : 

I  beg  the  gentleman*s  pardon.  As  one  member  of  the  com- 
mittee I  most  positively  decline  to  accept  the  amendment.  I 
agree  with  the  gentleman  from  Philadelphia,  Mr.  Budd,  in 
what  he  stated,  and  that  is  the  opinion  of  the  majority  of  the 
Committee.  The  Committee  are  prepared  to  stand  by  the 
resolutions  they  have  submitted. 

The  President : 

The  question  is  upon  the  adoption  of  the  amendment. 

William  L.  Taylor. 

I  withdraw  my  amendment. 

The  President : 

Then,  the  amendment  being  withdrawn,  the  question  is  upon 
the  adoption  of  the  resolutions  presented  by  the  Committee. 
The  resolutions  were  adopted. 

The  President : 

The  next  committee  to  report  is  the  Committee  on  Griev- 
ances. I  understand  that  Committee  has  nothing  to  report, 
which  is  very  fortunate. 
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The  Committee  on  Law  Reporting  and  Digesting. 

Adolph  Moses,  of  Illinois : 

We  have  heard  nothing  from  Judge  Dillon,  the  Chairman 
of  the  Committee,  and  as  I  am  the  sole  member  of  the  Com- 
mittee here  I  have  nothing  to  report,  and,  so  far  as  I  am  con- 
cerned, I  would  like  to  be  discharged  from  further  service. 

The  President : 

That  is  a  standing  Committee,  and  the  gentleman  cannot 
be  discharged. 

Reports  of  special  committees  are  next  in  order.  Under 
this  head  the  first  committee  to  report  is  the  Committee  on 
the  Expression  and  Classification  of  the  Law.  I  understand 
there  is  no  report  from  that  Committee.  I  ought  to  say  that 
the  Chair  made  very  great  effort  in  the  selection  of  this  Com- 
mittee in  the  hope  of  securing  competent  gentlemen  who 
would  address  themselves  to  the  subject  committed  to  them, 
but  unfortunately  the  Committee  has  been  prevented  from 
preparing  any  report. 

Next  is  the  Committee  on  Indian  Lefjjslation.  There  is  no 
report  from  that  Committee,  and  in  that  connection  I  wish  to 
make  a  suggestion  to  the  Association.  I  think  this  special 
Committee,  which  was  originally  raised  for  the  purpose  of 
meeting  a  temporary  exigency,  is  no  longer  required  and  it  is 
exceedingly  diflicult  to  get  any  gentleman  to  act  upon  this 
Committee  who  has  any  interest  in  the  subject. 

The  next  committee  is  the  Committee  on  Uniform  State 
Laws. 

Lyman  D.  Brewster,  of  Connecticut : 
Mr.  President :  Our  report  is  as  follows : 
{Sec  the  Report  in  the  Appendix,) 

On  motion  of  William  Wirt  Howe,  seconded  by  Simeon  E. 
Baldwin,  the  report  was  accepted  and  placed  on  file. 

The  President : 

The  next  Committee  to  report  is  the  Committee  on  Patent 
Law. 
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Edmund  Wetmore,  of  New  York ; 

The  report  of  the  Special  Committee  on  Patent  Law  is  as 
follows : 

{See  the  Report  in  the  Appendix.) 

On  motion  of  Robert  S.  Taylor,  of  Indiana,  seconded  by 
Richard  L.  Ashhurst,  of  Pennsylvania,  the  report  was 
accepted  and  placed  on  file. 

The  President : 

Next  is  the  Committee  on  Federal  Code  of  Criminal 
Procedure. 

Charles  F.  Libby,  of  Maine  : 

Our  report  states  the  preliminary  work  done  by  the  Com- 
mittee, and  also  the  fact  that,  in  accordance  with  an  Act  of 
Congress  approved  June  4,  1897,  the  President  has  recently 
appointed  three  commissioners  to  revise  and  codify  the  crimi- 
nal and  penal  laws  of  the  United  States.  This  action  seems 
to  discharge  this  Committee  from  any  further  duty  in  the 
matter,  unless  it  may  be  to  turn  over  to  these  commissioners  the 
information  which  we  have  obtained  by  correspondence  with 
the  several  district  attorneys  of  the  United  States  as  to  changes 
in  criminal  procedure  in  the  Federal  Courts  which  their 
experience  has  suggested.  The  report  covers  another  matter 
which  was  referred  to  this  Committee  at  the  last  meeting  of 
the  Association.  Tliis  was  *'  to  examine  into  and  report  upon 
the  justice  and  expediency  of  aiding  indigent  persons  accused 
of  crime  in  securing  competent  attorneys  and  the  attendance 
of  important  witnesses  on  the  trial  of  such  accused  persons.** 
On  inquiry  the  Committee  find  that  it  is  the  practice  in  the 
eastern  circuits,  and  probably  in  the  other  circuits,  for  the 
judges  to  appoint,  either  at  the  request  of  persons  accused  of 
crime  or  on  their  own  motion,  counsel  in  any  case  where  the 
court  considers  that  the  interests  of  justice  require  it ;  and, 
while  there  is  no  provision  of  law  for  the  payment  of  counsel 
in  such  cases,  the  Committee  are  of  the  opinion  that  it  would 
not  be  wise  to  undertake   to  provide  counsel   for  all  persons 
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accused  of  crime,  nor  to  pay  counsel  for  the  services  rendered 
except  in  a  limited  number  of  cases.  We  refer  to  the  pro- 
vision found  in  one  of  the  Eastern  States,  which  has  seemed 
to  us  a  wise  provision  to  be  incorporated  into  the  Federal 
Statutes.  It  reads :  ^^  Competent  counsel  shall  be  assigned 
by  the  court  in  cases  where  a  person  is  indicted  for  a  crime 
punishable  by  death  or  imprisonment  for  life  when  it  appears 
that  the  accused  has  not  sufficient  means  to  employ  counsel, 
and  reasonable  compensation,  not  exceeding  $300  in  all  at  any 
one  trial,  shall  be  allowed  by  the  court."  Of  course,  the  limit 
of  compensation  in  that  statute  might  seem  too  restricted  for 
all  cases,  but  it  is  the  scope  of  the  statute  rather  than  this 
minor  feature  to  which  the  Committee  desire  to  call  attention. 
Reference  is  made  in  the  report  to  a  provision  found  in  the 
Revised  Statutes  of  the  United  States,  Section  1034,  which 
provides  for  the  assignment  of  counsel  in  capital  cases,  not 
exceeding  two,  as  the  accused  may  desire,  but  no  provision  is 
there  made  for  the  compensation  of  such  counsel.  The  pro- 
visions of  Section  878  of  the  Revised  Statutes  of  the  United 
States  as  to  compulsory  process  for  witnesses  in  behalf  of  the 
defence  seem  to  the  Committee  broad  enough  to  meet  the 
requirements  of  justice  in  such  cases,  except  that  the  limita- 
tion of  one  hundred  miles  might  well  be  eliminated,  so  that 
subpoenas  in  criminal  cases  issued  in  behalf  of  the  defence 
should  run  in  behalf  of  the  government  throughout  the  United 
States. 

I  beg  to  add  the  fact  that  while  the  names  of  only  a  part 
of  the  Committee  appear  appended  to  the  report  all   of  the 
Committee  have  concurred  in  the  views  presented. 
{^See  the  report  in  the  Appendix,) 

M.  D.  Follett,  of  Ohio : 

There  is  one  thing  in  regard  to  this  statute  of  the  United 
States  which  it  seems  to  me  is  not  sufficient,  at  least  under 
the  practice  in  the  western  districts,  and  that  is  this.  Where 
a  defendant  is  an  educated  man  he  might  set  forth  to  the  court, 
in  an  affidavit,  what  he  expects  to  prove,  and  so  on,  but  it  is 
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not  possible  for  an  ignorant  person  to  do  it  and  as  we  practice, 
after  the  jury  is  impanelled  and  sworn  the  judge  says  to  some 
member  of  the  bar,  "  You  defend  this  man,**  and  that  mem- 
ber of  the  bar  steps  up  to  defend  the  prisoner,  seeing  him  then 
perhaps  for  the  very  first  time,  and  proceeds  with  his  trial. 
Now  we  all  know  that  is  not  a  proper  way  to  defend  a  man  ; 
it  does  not  give  the  defendant  the  opportunity  he  ought  to 
have  to  consult  counsel  or  select  counsel  and  procure  wit- 
nesses. I  have  known  of  cases  in  our  county  courts  where 
men  accused  of  crime  have  been  persuaded  by  officers  of  the 
court  to  plead  guilty  by  being  told  and  persuaded  that  it 
would  be  cheaper  than  to  employ  lawyers  to  defend  them,  and 
even  when  the  accused  were  not  guilty.  And  the  same 
wrongs  are  done  in  the  Federal  courts.  Now,  to  meet  such 
abuses  as  that,  I  think  that  when  a  defendant  is  arraigned  and 
before  pleading  he  should  have  the  opportunity  to  consult  an 
attorney,  and  it  would  not  cost  anything  like  $800.  Why,  I 
know  of  two  attorneys  that  defended  a  man  on  trial  for  mur- 
der in  the  first  degree  in  this  State,  and  they  only  received 
^80  for  their  services.  Judge  Thompson  is  the  chairman  of 
the  commission  which  the  President  appointed,  and  I  think 
this  Association  or  this  committee  should  confer  with  him  as 
to  what  remedy  is  needed  in  this  respect.  I  think  he  will  be 
here  to-day  or  to-morrow  at  this  meeting. 

William  Wirt  Howe,  of  Louisiana : 

I  have  sent  up  to  the  desk  a  resolution  in  writing  in  regard 
to  this  report,  which  I  would  request  the  Secretary  to  read. 

The  Secretary:  (Reading.) 

''  Resolved^  That  the  report  of  the  Committee  on  Federal 
Code  of  Criminal  Procedure  be  accepted,  and  the  committee 
be  continued  and  authorized  on  behalf  of  our  Association  to 
submit  such  suggestions  as  they  may  think  desirable  to  the 
Commission  appointed  under  the  Act  of  June  4th,  1897.*' 

William  Wirt  Howe : 

I  move  the  adoption  of  that  resolution. 
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M  D.  Follett : 

I  second  it. 

The  resolution  was  adoptetl. 

The  President : 

The  Committee  on  Uniformity  of  PnvtHlure  and  Compar- 
ative Law  is  next  in  order.  Mr.  MeKiriui  is  a  luembor  of 
that  committee,  and  perha{>s  he  will  be  able  to  make  a  re|H>rt. 

P.  W.  Meldrim,  of  Georgia : 

I  am  not  prepared  to  make  a  report,  Mr.  President,  and  I 
request  that  the  committee  be  continueil,  as  I  bolievo  wo  shall 
be  prepared  to  make  a  report  at  the  next  annua)  meeting. 

The  President : 

The  committee  will  be  continued,  as  requesttMl.  We  havo 
now  completed  the  order  of  business  assigned  for  this  morning. 
The  Treasurer's  report,  which  was  to  have  been  presenltul  yes- 
terday,  will  now  be  submitted  by  him. 

The  Treasurer,  Francis  Rawle,  of  Pennsylvania,  then  road 
his  report. 

(St'e  the  report  at  the  end  of  the  MtfiuteH.) 

The  President  ; 

This  report  will  go  to  the  Auditing  Committee,  which  com- 
mittee will  report  upon  it  later. 

The  Association  then  adjourned  until  8  o*clock  P.  M. 


EvENiNd  Skssion. 

Thursday,  Aw/ust  ^0,  /(V.97,  <S'  d clock,  l\  M. 

Charles  Borcherling,  of  New  Jersey,  presided  during  the 
temporary  absence  of  the  President  of  the  Association. 

The  Chairman  : 

The  first  paper  to  be  read  this  evening  is  by  Mr.  Robert 
Mather,  of  Illinois,  on  **  Constitutional  Construction  and  the 
Commerce  Clause.'* 
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Mr.  Mather  then  read  his  paper. 
(See  the  Appendix.) 

The  Chairman : 

The  next  paper  is  by  Mr.  Eugene  Wambaagh,  of  Massa- 
chusetts, on  "  The  Present  Scope  of  Government." 
Mr.  Wambaugh  then  read  his  paper. 
(See  the  Appendix,) 

New  members  were  then  elected. 
(See  List  of  New  Members,) 

William  Wirt  Howe,  of  Louisiana : 

If  I  am  in  order  I  would  like  to  state  that  in  his  address 
yesterday  the  President  suggested  that  some  minute  might  be 
prepared  with  reference  to  the  late  John  Randolph  Tucker,  of 
Virginia,  and  in  pursuance  of  that  suggestion  he  informally 
requested  Mr.  Walter  George  Smith,  of  Pennsylvania,  and 
myself  to  prepare  something  of  that  kind.  We  beg  to  submit, 
therefore,  the  following  minute : 

The  Members  of  the  American  Bar  Association  desire  to  put 
on  record  the  profound  regret  with  which  they  learned  of  the 
death  of  the  late  John  Randolph  Tucker  and  their  sincere 
appreciation  of  his  high  character  and  abundant  learning.  As 
a  jurist  it  is  not  too  much  to  say  that  he  may  rightfully  take 
his  place  in  that  list  of  Virginian  worthies  which  contains  the 
names  of  Madison  and  Marshall.  As  a  statesman  he  was 
upwright,  intelligent  and  vigorous.  As  a  teacher  of  law  he  was 
earnest,  skillful  and  stimulating.  As  President  of  this  Asso- 
ciation he  adorned  the  office.  In  social  life  he  possessed  that 
rare  combination  of  dignity,  amiability  and  humor  which 
endeared  him  to  every  one  who  came  within  the  sphere  of  his 
influence.  We  mourn  our  loss,  and  we  take  leave  to  extend  to 
his  family  the  assurance  of  our  profound  sympathy.  We  note 
also  with  much  satisfaction  the  movement  now  in  progress  by 
the  Alumni  Association  of  Washington  and  Lee  University  to 
establish  a  memorial  to  our  deceased  friend  in  the  form  of  a 
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building  for  the  law  school  which  was  the  scene  of  his  latest 
activities,  to  be  known  as  the  John  Randolph  Tucker  Mem- 
orial Hall,  and  we  trust  that  this  laudable  effort  may  be 
fully  successful.  There  could  be  no  monument  more  appro- 
priate. 

A  member : 

I  move  the  adoption  of  the  minute  just  read. 

James  H.  Raymond,  of  Illinois  : 
I  second  its  adoption. 
The  minute  was  adopted. 

Henry  Page,  of  Maryland : 

Mr.  President,  I  beg  leave  to  report  that  the  Section  of 
Legal  Education  has  adopted  the  following  resolution  for  pre- 
sentation to  the  Association  : 

"  Resolved^  That  the  Section  of  Legal  Education  recom- 
mends the  American  Bar  Association  to  adopt  the  following 
resolution  : 

"  Resolved^  That  the  American  Ear  Association  disapproves 
the  policy  which  now  generally  prevails  in  the  several  states 
and  which  makes  it  possible  for  persons  to  organize  law  schools 
and  confer  de^^rees  without  reference  to  the  length  of  course  of 
study  or  the  qualifications  required  for  admission  and  gradua- 
tion of  students,  and  that  this  Association  believes  that  the 
degree- conferring  power  should  be  subject  to  strict  State  super- 
vision to  be  exercised  in  a  manner  somewhat  similar  to  that 
which  is  exercised  by  the  Regents  of  the  I7nitersity  of  New 
York. 

''  And  resolved  further^  That  this  Association  emphaticaliy 
disapproves  of  the  conferring  by  law  schools  of  the  Ph  D. 
degree  or  any  other  than  the  strictly  law  degrees." 

James  H.  Raymond,  of  Illinois  : 

I  move  the  adoption  by  this  Association  of  the  resolutions. 

Robert  S.  Taylor,  of  Indiana : 
I  second  it. 
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Henry  Wade  Rogers,  of  Illinois : 

Eefore  the  question  is  put,  allow  me  to  say  that  I  think  it 
is  necessary  for  that  resolution  to  be  referred  to  the  Commit- 
tee on  Legal  Education. 

The  Chairman  : 

Do  you  make  that  motion  ? 

Henry  Wade  Rogers  : 

Yes,  sir ;  I  move  that  the  resolution  be  referred  to  the  Com- 
mittee on  Legal  Education  for  report  thereon  before  we  finally 
adjourn. 

B.  A.  Winternitz,  of  Pennsylvania: 

I  second  that  motion. 

The  motion  to  so  refer  was  adopted. 

President  Woolworth,  who  at  this  point  came  into  the  meet- 
ing, took  the  floor  and  said : 

I  have  received  a  telegram  to-day  from  Senator  Hoar, 
Chairman  of  the  Judiciary  Committee  of  the  United  States 
Senate,  which  I  beg  leave  to  read : 

*'  The  Bar  Association  will  confer  a  great  benefit  by  ap- 
pointing a  committee  to  consider  the  present  constitution  of 
the  U.  S.  Circuit  and  District  Courts,  whether  they  may  not 
properly  be  consolidated  or  the  present  very  -singular  distribu- 
tion of  jurisdiction  otherwise  improved."   . 

I  will  state,  what  I  dare  say  is  familiar  to  you  all,  that  the 
constitution  of  the  Federal  courts  is  exceedingly  singular. 
There  are,  in  the  first  place.  District  Courts  with  certain  crim- 
inal and  admiralty  jurisdiction.  Then  there  are  Circuit  Courts 
which  entertain  controversies  between  citizens  of  difierent 
states  and  controversies  arising  under  the  laws  and  consti- 
tution of  the  United  States.  Then  there  is  a  United  States 
Circuit  Court  of  Appeals  to  which  appeals  go  and  from  which 
writs  of  error  issue  for  the  review  of  certain  determinations  of 
the  Circuit  Courts.  Then  there  are  appeals  to  and  writs  of 
error  from  the  Supreme  Court  of  the  United  States.  The 
District  Courts  are  held  by  the  District  judges,  but  the  Cir- 
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cuit  Court  may  be  held  by  a  District  judge  or  a  Circuit  judge, 
or  a  justice  of  the  Supreme  Court,  and  the  Circuit  Courts  of 
Appeals  may  be  held  by  one  or  more  Circuit  judges  and  a 
District  judge  or  a  justice  of  the  Supreme  Court — all  of 
which  is  very  confusing.  In  my  Circuit  the  Circuit  judges 
have  entirely  withdrawn  from  the  business  of  the  Circuit 
Court  as  a  court  of  oriiiinal  jurisdiction  and  confine  their 
labors  to  the  work  of  the  Circuit  Court  of  Appeals,  except  in 
a  very  special  class  of  cases.  If  the  practice  that  obtains  in 
the  Eighth  Circuit  obtains  elsewhere,  it  seems  to  me  that  what 
Senator  Hoar  desires  is  accomplished,  notwithstanding  the  fact 
that  different  judges  of  different  jurisdictions  may  sit  in  the 
courts.  A  complete,  consistent  and  unified  administration  of 
the  law  in  the  Federal  courts  cannot  be  obtained  except  by 
assigning  certain  judges  to  courts  of  original  jurisdiction  over 
matters  now  committed  to  the  District  Court  and  matters  com- 
mitted to  the  Circuit  Courts  and  they  are  judges  who  will  sit 
in  the  Circuit  Courts  of  Appeals  and  in  the  Supreme  Court. 
It  seems  to  me  to  be  a  matter  more  of  name  and  form  than  of 
substance,  but  this  matter  is  one  which  has  troubled  Senator 
Hoar  a  great  many  years.  He  has  been  exceedingly  anxious 
for  a  great  many  years  that  the  Circuit  Court  judges,  as  they 
are  called  in  the  law,  and  the  District  judges  should  all  be 
placed  upon  one  level,  with  one  title  and  one  set  of  powers 
and  jurisdiction.  That  has  been  his  idea  of  what  the  judicial 
system  of  the  United  States  ought  to  be.  It  seems  to  me,  if  I 
may  be  permitted  to  express  my  opinion,  that  it  may  be  very 
well  for  the  Association  to  appoint  a  committee  to  report — not 
at  this  session,  but  at  the  next  meeting — in  respect  of  the  reor- 
ganization of  the  courts  and  the  jurisdiction  of  the  courts  of 
the  United  States.  I  should  be  very  glad  if  such  a  committee 
can  be  raised  for  the  purpose  of  considering  this  matter.  At 
the  same  time  I  do  not  hesitate  to  say  that  if  the  method 
which  obtains  in  the  Eighth  Circuit  is  pursued  in  the  other 
circuits,  why,  really  you  will  have  courts  of  original  jurisdic- 
tion presided  over  by  the  District  judges,  Courts  of  Appeals  in 
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which  sit  the  Circuit  jadges,  and,  when  necessary,  a  District 
judge  called  in  to  their  assistance,  and  then  the  Supreme 
Court  of  the  United  States.  It  seems  to  me  that  it  would  be 
well  to  have  a  special  committee  appointed  for  the  purpose  of 
taking  this  matter  into  consideration,  and  reporting  at  the 
next  meeting  of  the  Association. 

James  H.  Raymond,  of  Illinois : 

When  this  system  of  intermediate  courts  of  appeals  was  first 
started,  it  was  the  baby,  if  I  may  use  that  expression,  of  the 
late  Judge  David  Davis,  who  upon  a  certain  occasion  once 
asked  an  eminent  jurist  what  he  thought  of  the  plan  and 
received  the  reply  that  it  was  a  plan  for  appealing  from  Rich- 
ard sober  to  Richard  drunk.  It  seems  to  me  that  the  whole 
idea  of  a  Court  of  Appeals  is  absolutely  in  its  very  integrity 
destroyed  when  any  officer,  whether  judicial  or  clerical,  of  that 
court  also  performs  duty  in  an  inferior  court.  In  the  Seventh 
Circuit — and  I  am  familiar  with  the  practice  in  all  the  circuits 
east  of  the  Mississippi  River — not  only  the  same  condition 
exists  that  prevails  in  the  Eighth  Circuit,  but  other  conditions : 
We  have  the  spectacle  of  three  United  States  Circuit  judges 
sitting  in  their  gowns  on  the  bench  of  the  Circuit  Court  of 
Appeals,  which  has  final  jurisdiction  in  a  very  large  propor- 
tion in  value  of  all  the  litigation  in  our  United  States  Courts, 
^nd  one  of  them  bobbing  out  of  his  seat  and  calling  a  District 
judge  up  to  take  his  place  because  he  has  been  disqualified  to 
sit  in  some  particular  case,  and  then  he  comes  back  the  next 
day  and  resumes  his  seat  when  another  case  is  being  heard  in 
which  one  of  the  other  Circuit  judges  is  disqualified  and  in 
which  perhaps  another  District  judge  is  called  upon.  This  is 
the  inevitable  result  notwithstanding  the  further  fact  that 
some  of  our  Circuit  judges  do  all  they  can  to  avoid  sitting  in 
the  Circuit  Court  so  that  they  may  not  be  disqualified  to  sit  in 
the  Court  of  Appeals. 

Of  course,  the  judges  of  practically  the  same  court  do  not 
like  to  overrule  each  other.     I  certainly  do  think  that  a  com- 
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mittee  should  be  appointed  to  consider  this  matter  and  report 
at  the  next  annaal  meeting. 

James  M.  Woolworth : 

Mr.  Chairman :  I  move  that  a  special  committee  of  five  be 
appointed  for  the  parpose  of  considering  the  question  of  har> 
monizing  and  rendering  consistent  the  organisation  of  the 
Courts  of  the  United  States  subordinate  to  that  of  the  Supr^ne 
Court. 

James  H.  Raymond : 

I  second  that  motion. 

The  motion  was  adopted. 

The  President  then  resumed  the  chair. 

The  President : 

Is  there  any  discussion  upon  the  subjects  of  the  papers  read 
this  evening  ? 

J.  Franklin  Fort,  of  New  Jersey : 

I  have  a  resolution  which  I  would  like  to  offer.  I  have 
spoken  to  a  number  of  the  members  of  the  Association  in 
relation  to  the  subject,  which  I  believe  is  a  live  question  for  the 
profession  and  for  all  interested  in  the  administration  of  the 
criminal  law: 

Itesolvedj  That  a  committee  of  five  be  appointed  by  the 
President  to  report  at  the  next  meeting  of  the  Association 
which,  if  any,  of  the  States  have  adopted  acts  for  the  parole  or 
indeterminate  sentences  of  persons  convicted  of  crime,  [tvhat 
decisions  as  to  the  constitutionality  and  interpretations  thereof 
have  been  rendered  thereiri]  and  whether  such  acts  have  proven 
beneficent  in  their  execution,  together  with  such  general 
information  as  in  their  judgment  may  be  of  public  interest  on 
these  and  kindred  subject5a. 

The  President: 

Is  not  that  a  matter  which  should  go  to  the  Committee  on 
Judicial  Administration  ? 

J.  Franklin  Fort : 

I  understand  not,  sir.  It  is  a  special  subject  and  I  under- 
stand should  be  referred  to  a  special  committee. 
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The  President : 

Very  well.  I  think  it  is  quite  proper  to  commit  the  subject 
to  a  special  committee. 

Merritt  Starr,  of  Illinois : 

The  question  has  been  seriously  raised  in  our  State,  and  in 
some  other  States  which  have  adopted  this  act,  as  to  whether 
or  not  the  indeterminate  sentence  act  is  constitutional. 

The  President : 

If  you  will  allow  me  to  interrupt  you,  sir,  I  suppose  that 
is  a  matter  which  will  properly  come  before  the  committee 
that  is  to  be  appointed  if  this  motion  prevails. 

Merritt  Starr : 

I  simply  desired  to  ask  the  mover  of  the  resolution  whether 
his  concluding  general  phrase  is  intended  to  embrace  such 
questions  as  the  constitutionality,  for  instance,  of  such  an 
act. 

J.  Franklin  Fort : 

I  will  say  that  I  had  not  thought  that  that  was  within  the 
province  of  the  committee,  to  go  into  the  question  of  the  con- 
stitutionality of  the  act.  The  purpose  of  my  motion  was  to 
get  information  as  to  which  States  have  adopted  the  system, 
how  it  is  working,  and  then  generally  to  report  what  in  their 
judgment  would  be  a  good  thing  for  other  States  to  adopt  on 
the  subject. 

Merritt  Starr  : 

Then  I  would  offer  an  amendment  to  insert  in  the  resolution 
after  the  words  '*  what  States  have  adopted  such  acts  "  the 
words  "  together  with  a  report  of  the  judicial  holdings  thereon 
as  to  constitutionality  and  otherwise." 

J.  Franklin  Fort: 

I  will  accept  the  amendment. 

The  text  of  the  resolution  was  then  amended  by  the  mover 
as  indicated  above  in  italics. 
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M.  D.  FoUett,  of  Ohio : 

That  question  has  arisen  in  Ohio,  and  it  is  a  question  that 
has  been  raised  in  Michigan  and  in  California,  and  I  am  very 
glad  that  Mr.  Fort  has  offered  this  resolution. 

The  resolution  was  adopted. 

The  Association  then  adjourned  to  Friday,  August  27th, 
1897,  at  10  o'clock  A.  M. 


Third  Day. 

Friday,  Augunt  27,  1897,  10  o'clock  A.  M. 

The  President : 

The  meeting  will  come  to  order. 

Henry  C.  Tompkins,  of  Alabama: 

Mr.  President,  I  would  like  to  make  a  short  report  from 
the  Committee  on  Commercial  Law. 
{See  the  report  in  the  Appeyidix,) 

The  matter  that  Mr.  Logan  discusses  in  his  paper  is  the 
necessity  for  some  legislation  that  will  enable  a  creditor  of  a 
debtor  who  is  squandering  his  property,  without  being  guilty 
of  actual  fraud,  and  without  subjecting  himself  to  suit  by  the 
law  as  it  now  stands,  to  get  the  interposition  of  a  court  to 
protect  his  rights,  although  his  debt  may  not  be  due. 

A.  V.  W.  Van  Vechten,  of  New  York  : 
I   move  that  the  report  be   accepted   and   the   resolution 
adopted. 

R.  W.  Williams,  of  Florida : 
I  second  the  motion. 
The  motion  was  adopted. 

I  will  appoint  the  following  as  the  Special   Committee  on 
Parole  and  Indeterminate  Sentences  of  Prisoners : 
{See  list  of  Committees.) 
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The  Chair  was  authorized  also  last  evening  to  appoint  a 
committee  relative  to  the  United  States  Courts,  and  it  has 
been  suggested  to  me  that  the  committee  should  be  enlarged 
to  nine  members,  instead  of  five.  The  Chair  would  like  to 
receive  a  motion  to  that  effect. 

T.  B.  Wall,  of  Kansas  : 

I  move  that  the  committee  be  enlarged  to  nine  members. 

L.  H.  Pike,  of  Ohio : 
I  second  the  motion. 

The  motion    was   adopted   and   the   President   announced 
appointments  on  the  committee. 
[See  list  of  Committees.) 

H.  F.  Stevens,  of  Minnesota : 

Although  our  rules  forbid  voting  thanks  to  officers  of  the 
Association  for  their  services  and  to  those  who  have  contribu- 
ted papers,  it  has  been  customary  to  recognize  courtesies 
received,  and  to  that  end  I  beg  to  oifer  this  resolution : 

Resolved^  That  the  thanks  of  the  Association  are  hereby 
tendered  to  the  Bar  Association  of  the  City  of  Cleveland  and 
to  the  Bar  Association  of  the  State  of  Ohio  for  their  cordial 
welcome  to  this  city  and  State ;  to  the  members  of  the  Cleve- 
land bar  for  their  assiduous  attention  to  our  comfort  and 
entertainment ;  to  the  press  for  their  extended  and  discrim- 
inating reports  of  our  proceedings,  and  to  the  citizens  of 
Cleveland  for  their  warm  and  gracious  hospitality,  all  of 
which  have  combined  to  make  our  session  in  this  delightful 
city  memorable  in  the  annals  of  the  Association. 

William  Wirt  Henry,  of  Virginia : 

I  second  the  adoption  of  that  resolution. 

The  President  : 

I  am  sure  that  everyone  here  thoroughly  sympathizes  with 
the  sentiments  expressed  in  this  resolution  and  is  pleased  with 
the  grace  with  which  they  are  set  forth  in  it. 

The  resolution  was  adopted. 
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A.  J.  McCrary,  of  Iowa: 

The  Committee  on  Judicial  Administration  had  a  special 
resolution  referred  to  it  to  be  reported  upon  at  this  sessson, 
and  the  committee  is  now  ready  to  make  its  roport. 

The  President : 

The  report  will  be  received. 

Mr.  McCrary  then  read  the  report. 

{See  the  report  at  the  end  of  the  Minutes.) 

Simon  P.  Wolverton,  of  Pennsylvania : 
I  move  that  the  report  be  accepted  and  the  recommenda- 
tion adopted. 

James  H.  Webb,  of  Connecticut  : 
I  second  the  motion. 
The  motion  was  adopted. 

John  Nicholson,  Jr.,  of  Georgia : 

The  address  of  Governor  Griggs  yesterday  morning  brought 
to  my  mind  a  resolution  which  was  adopted  by  the  Association 
last  year.  It  is  set  forth  on  page  41  of  our  last  year's  pro- 
ceedings. I  have  looked  over  the  report  of  the  Committee 
on  Jurisprudence  and  Law  Reform  and  do  not  find  any  refer- 
ence to  this  subject  whatever.  The  address  of  Governor 
Griggs  yesterday  emphasizes,  I  think,  the  importance  of  a 
report  upon  the  subject.  I  therefore  offer  the  following 
resolution : 

Mesolved,  That  the  Committee  on  Jurisprudence  and  Law 
Reform  be  granted  an  extension  of  time  within  which  to 
report  upon  the  best  methods  of  preventing  the  enactment  of 
hasty  and  slipshod  legislation  in  general  and  special  laws, 
pursuant  to  the  resolution  of  this  body  adopted  at  the  19th 
Annual  Meeting  and  printed  on  page  41  of  the  19th  Annual 
Report,  and  that  the  said  committee  report  upon  this  subject 
to  this  Association  at  its  next  annual  meeting. 

George  W.  Warvelle,  of  Illinois : 
I  second  the  resolution. 
The  resolution  was  adopted. 
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Adolph  Moses,  of  Illinois : 

In  the  report  of  the  Committee  on  Jurisprudence  and  Law 
Reform  presented  at  this  session  of  the  American  Bar  Asso- 
ciation, among  other  suggestions  of  ex- Attorney  General 
Harmon,  it  was  recommended  that  the  present  trust  and  mon- 
opoly law  of  the  United  States  should  contain  a  provision  like 
that  of  the  Inter-state  Commerce  Act,  to  wit,  to  prevent  the 
refusal  of  witnesses  to  answer  on  the  ground  of  self-incrimina- 
tion. It  is  said  that  this  defect  in  the  law  has  been  severely 
felt  in  all  attempts  to  enforce  it.  When  this  was  written  by 
the  Attorney  General  the  case  of  Brown  vs.  Walker  had  not 
been  decided.  That  case  involved  the  Inter-state  Commerce 
Act  so  far  as  it  bore  on  the  provision  to  compel  unwilling 
witnesses  to  testify,  under  the  protection  of  that  act.  The 
question,  however,  has  a  broader  and  more  important  aspect. 
In  all  of  the  American  states  there  are  statutes  punishing 
bribery  of  public  officials.  These  statutes  in  many  cases  are 
found  to  be  insufficient  to  accomplish  the  desired  results,  and 
in  many  of  the  States  there  exist  statutes  offering  immunity 
to  parties,  either  briber  or  bribe-taker,  to  testify  against  each 
other  by  withholding  punishment  of  the  testifying  party.  In 
this  way  the  evidence  of  the  respective  parties  may  be  made 
compulsory,  under  proper  and  constitutional  legislation.  A 
similar  clause  inserted  in  the  Interstate  Commerce  Act, 
provoked  a  decision  by  the  Supreme  Court  of  the  United 
States,  known  as  the  Counselman  case  reported  in  142  U.  8. 
In  that  proceeding  the  Act  of  Congress  was  held  as  not  afford- 
ing sufficient  immunity  to  the  party  testifying  under  compul- 
sion, and  therefore  as  being  in  violation  of  the  Fifth  Amend- 
ment to  the  Constitution  of  the  United  States.  Sufficient 
intimation  was  given  by  the  Supreme  Court  in  that  decision 
to  lead  Congress  to  amend  the  Interstate  Commerce  Act  in 
February,  1893,  which  act  reads  as  follows : 

^^  No  person  shall  be  excused  from  attending  and  testifying 
or  from  producing  books,  papers,  tariffs,  contracts,  agreements 
and  documents  before  the  Interstate  Commerce  Commission^ 
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or  in  obedience  to  the  subpoena  of  the  Commission,  *  *  * 
on  the  ground  or  for  the  reason  that  the  testimony  or  evidence 
documentary  or  otherwise  required  of  him  may  tend  to  crimi- 
nate him  or  subject  him  to  a  penalty  or  forfeiture.  But  no 
person  shall  be  prosecuted  or  subjected  to  any  penalty  or  for- 
feiture for  or  on  account  of  any  transaction,  matter  or  thing, 
concerning  which  he  may  testify,  or  produce  evidence,  docu- 
mentary or  otherwise,  before  said  Commission  *  *  *  jn 
any  case  or  proceeding." 

This  amended  statute  came  before  the  U.  S.  Supreme  Court 
in  the  celebrated  case  of  Brown  vs.  Walker  above  mentioned, 
reported  in  161  U.  S.  591  and  it  was  held  constitutional  by 
a  majority  of  the  court  as  affording  absolute  immunity  to  a 
witness  against  prosecution  national  or  State.  Many  of  the 
State  statutes  on  the  subject  of  bribery,  and  perhaps  all,  were 
passed  prior  to  the  decision  in  the  Counselman  case  above 
mentioned  and  are  not  in  harmony  with  its  requirements,  and, 
as  any  refusal  to  testify  as  a  witness  in  any  legal  proceeding 
when  punished  in  the  state  court  may  be  reviewed  in  the 
United  States  Supreme  Court  under  the  Federal  Constitution, 
the  matter  has  become  of  most  significant  importance.  In 
view  of  the  premises  it  is  deemed  desirable  to  examine  the 
various  statutes,  national  and  State,  for  the  purpose  of  deter- 
mining whether  such  statutes  are  deficient  under  these  decis- 
ions, and,  if  so  found,  to  suggest  a  uniform  statute  for  adoption 
on  the  part  of  the  United  States  and  the  states  in  all  legal 
proceedings,  and  such  statutes  may  well  include  legislative 
proceedings  and  proceedings  before  committees.  It  is  per- 
haps proper  to  state  that  in  late  years  the  public  mind  has 
become  firmly  impressed  with  the  belief  that  powerful  aggre- 
gations of  capital  have  had  considerable  success  in  corrupting 
legislative  and  municipal  assemblies  and  other  public  officials. 
This  Association  does  not  deal  with  the  truth  or  the  falsity  of 
this  public  belief;  but,  while  corruption  cannot  be  altogether 
prevented  by  legislation,  it  behooves  this  Association  as  leaders 
of  public  opinion  and  framers  of  proper  legislation  to  suggest 
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such  amendatory  legislation  as  may  be  effective  in  compelling 
bribe-givers  and  bribe- takers  to  testify  against  each  other 
under  promise  of  constitutional  immunity.  In  this  way  per- 
haps the  volume  of  illegal  corruption  may  be  lessened  by 
making  the  certainty  of  punishment  more  complete.  To  this 
end  the  following  resolution  is  submitted  for  adoption  by  this 
Association : 

Be  it  resolved  by  the  American  Bar  Association,  That  the 
subject  matter  referred  to  in  the  above  prefatory  statement  be 
referred  to  the  Committee  on  Uniform  State  Laws,  such  com- 
mittee to  report  their  investigation  and  recommendations  at 
the  next  annual  meeting  of  this  Association. 

H.  F.  Stevens,  of  Minnesota: 
I  second  the  resolution. 
The  resolution  was  adopted. 

The  President : 

Mr.  McCarthy,  a  member  of  the  Auditing  Committee,  I 
find,  has  gone  home  and  in  his  place  I  will  appoint  Judge 
David  W.  Sloan,  of  Maryland. 

The  next  business  to  come  before  the  Association  is  the 
nomination  of  officers  for  the  next  year.  The  chairman  of 
the  General  Council,  Mr.  Wanty,  will  present  the  report  of 
the  Council. 

George  P.  Wanty,  of  Michigan : 

Mr.  President  and  gentlemen  of  the  American  Bar  Asso- 
ciation.    The  General  Council  have  the  honor  to  nominate — 
For  President,  William  Wirt  Howe,  of  Louisiana. 
For  Secretary,  John  Hinkley,  of  Maryland. 
For  Treasurer,  Francis  Rawle,  of  Pennsylvania. 

For  Members  of  the  Executive  Committee : 

Alfred  Hemenway,  of  Massachusetts ;  Charles  Claflin  Allen, 
of  Missouri ;  and  Charles  Noble  Gregory,  of  Wisconsin. 

The  list  of  Vice-Presidents  and  Local  Council  will  be  read 
by  the  Secretary. 


INTERNATIONAL    LAW    ASSOCIATION,  il 

The  Secretary  then   read  the  list  of  Vice-Presidents  and 
members   of  the   Local   Councils   nominated  in   the  various 

States. 

{See  Uat  of  Officers.) 
On   motion  the  Secretary  cast  one  ballot  for  the  officers 
named,  and  thej  were  declared  elected. 
New  members  were  then  elected. 

{See  list  of  New  Members.) 
The  President: 

I  will  appoint  as  the  commilti't<  charged  wilL   the  duty  of 
iipplyinj;  tn  (lun'TreHu  for  an  act  reorganiBioj 
I.'tiitcd  -'-^liLi'-  ihf  riillowinf;  gcntleraCQ': 
.  IliJI,  of  Georgia : 
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for  action.  The  Executive  Committee  now  report  back  the 
resolution  with  its  approval  and  recommend  its  passage. 

On  motion  of  P.  W.  Meldrim,  of  Georgia,  seconded  by  S. 
0.  Pickena,  of  Indiana,  the  report  was  accepted,  and  the  reso- 
lution adopted. 

The  Secretary  : 

There  is  ."^tiH  a  vacancy  in  the  General  Council  from  the 
State  of  Delaware. 

Henry  Page,  of  Maryland : 

Inasmuch  aa  there  is  no  gentleman  here  from  Delaware  I 
take  the  liberty  of  nominating  as  tlie  member  of  the  General 
Council  from  that  state  Antliony  Higgins  of  Delaware. 

The  nominee  was  elected. 
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■ 

Robert  S.  Taylor,  of  Indiana : 

Mr.  President,  it  was  on  a  resolution  offered  bv  me  in  1894 
that  the  admirable  report  from  the  Committee  on  Jurispru- 
dence and  Law  Reform  relating  to  the  Anti-Trust  Law  was 
presented.  I  desire  now  to  oifer  a  resolution  providing  for  a 
continued  examination  of  that  subject  by  the  committee  in 
respect  to  some  matters  connected  with  it  and  not  touched 
upon  in  the  report  : 

Resolved^  That  the  Committee  on  Jurisprudence  and  Law 
Reform  be  requested  to  submit  to  the  Association  at  its  next 
annual  meeting  a  report  upon  the  subject  of  the  existing  laws 
in  relation  to  trusts  and  combinations  in  business,  with  refer- 
ence specially  to  the  question  whether  or  not  it  is  practicable 
to  provide  by  law  for  such  discrimination  among  organizations 
of  that  chanacter  by  reference  to  the  reasonableness  of  the  con- 
tracts on  which  they  rest,  their  effect  upon  the  public  interests, 
or  the  intent  of  those  engaged  in  them,  as  shall  put  it  within 
the  power  of  the  law  and  the  courts  to  deal  more  effectively 
with  those  which  are  mischievous  in  their  nature  and  tendency 
than  has  been  found  possible  hitherto. 

A.  V.  W.  Van  Vechten,  of  New  York  : 
I  second  the  resolution. 
The  resolution  was  adopted. 

Merrill  Moores,  of  Indiana : 

Mr.  President,  the  Auditing  Committee  would  report  that 
they  have  examined  the  books  of  the  Treasurer,  and  all  of  his 
vouchers,  and  have  found  them  in  all  respects  correct. 

On  motion  of  Adolph  Moses,  the  report  was  received  and 
the  committee  discharged,  and'  the  report  of  the  Treasurer, 
heretofore  made,  approved.        , 

L.  D.  Fleming,  of  New  York  : 

If  it  is  in  order,  I  desire  to  move  that  a  Committee  on 
Transportation  be  appointed  by  the  chair  for  the  purpose  of 
ascertaininii  if  a  reduction  of  fare  can  be  obtained  from  the 
railroads  so  that  members  of  the  Association  who  attend  the 
next  annual  meeting  may  avail  themselves  of  it. 
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Amasa  M.  Eaton,  of  Rhode  Island : 
I  second  the  motion. 

The  President : 

I  am  very  much  afraid,  gentlemen,  you  would  not  accom- 
plish anything  by  appointing  a  committee  for  that  purpose. 

Henry  Budd,  of  Pennsylvania : 

I  hope  this  motion  will  not  prevail.  I  do  not  think  it 
would  be  dignified  for  this  Association  to  seek  favors  from  the 
railroad  companies. 

L.  D.  Fleming: 

Mr.  President,  other  equally  respectable  and  dignified  As- 
sociations are  accorded  a  fare  and  a  third  by  the  railroads  to 
the  meeting  place  of  their  conventions,  and  I  think  if  such  a 
rate  could  be  obtained  it  would  verv  much  increase  the  attend- 
ance  at  our  annual  meetings. 

Amasa  M.  Eaton : 

It  certainly  can  do  no  harm  to  have  a  committee  appointed 
to  see  what  can  be  done.  I  do  not  think  it  is  asking  any 
favors  of  the  railroads  at  all.  They  are  very  willing  to  grant 
this  concession  to  any  organization  that  has  an  attendance  of 
over  100  members  at  its  annual  meeting. 

The  Secretary : 

I  desire  to  state  that  we  have  tried  this  plan.  We  tried  it 
at  Chicago,  where  we  were  granted  the  concession,  but  only 
about  twenty  member's  of  the  Association  presented  their  rail- 
road certificates  to  the  Secretary  for  signature,  although  we 
had  an  attendance  at  that  meeting  of  over  two  hundred. 

A.  H.  Tillman,  of  Tennessee: 

I  think  it  would  be  very  unwise  to  pass  this  motion.  The 
chief  work  of  this  Association  really  is  to  create  a  wholesome 
public  sentiment  in  favor  of  reform,  and  some  of  the  most 
troublesome  and  diflScult  problems  that  confront  the  people  of 
America  are  connected  with  the  great  railroad  corporations, 
and  there  is  a  strong  feeling  among  the  people  throughout  the 
country  against  members  of  the  legislatures  receiving  free 
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transportation  from  railroads ;  and,  as  vf&B  said  by  one  of  the 
speakers,  I  do  not  think  this  Association  should  ask  or  receive 
favors  from  railroads  or  hotels. 

Ferdinand  Shack,  of  New  York : 

I  move  that  the  motion  be  laid  on  the  table. 

A.  H.  Tillman :  I  second  that  motion. 
The  motion  was  laid  on  the  table. 

Is  there  anv  further  business  to  come  before  the  Associa- 
tion  ?  If  not,  a  motion  to  adjourn  would  be  in  order. 
On  motion  the  Association  then  adjourned  mie  die, 

JOHN   HINKLEY, 

Setn'etari/. 


SECRETARY'S  REPORT. 

Cleveland,  August  25,  1897. 

The  report  of  the  proceedings  of  our  last  meeting  at  Sara- 
toga Springs,  in  August  1896,  has  been  printed  and  distributed 
to  all  the  members,  and  also  to  a  large  number  of  libraries  and 
Bar  Associations,  on  our  free  mailing  list. 

There  were  1393  members  at  the  close  of  the  last  meeting. 
Forty-seven  members  have  been  elected  by  the  Executive  Com- 
mittee between  meetings  under  the  4th  Article  of  the  Consti- 
tution as  amended. 

All  of  the  States  except  Nevada,  and  all  of  the  Territories 
except  New  Mexico  are  represented  in  our  membership. 

Invitations  were  sent  to  all  State  Bar  Associations,  to  send 
three  delegates  to  this  meeting,  and  to  all  City  or  County 
Bar  Associations  in  States  having  no  State  Bar  Association,  to 
send  two  delegates. 

The  attention  of  the  Vice-Presidents  and  Members  of  the 
Local  Councils  was  again  called,  by  a  circular  letter  from  the 
Secretary,  to  the  resolution  charging  them  with  the  duty  of 
endeavoring  to  secure  by  legislation  the  appointment  of  Com- 
missioners of  Uniform  State  Laws. 

The  Secretary  had  a  number  of  inquiries  for  the  address  of 
Lord  Chief  Justice  Russell  delivered  last  year  and  a  number 
of  copies  were  distributed. 

The  reports  of  the  Jurisprudence  and  Law  Reform  Commit- 
tee, the  International  Law  Committee  and  the  Committee  on 
Federal  Code  of  Criminal  Procedure  for  this  year  filed  with 
the  Secretary  in  advance  of  the  meeting  have  been  printed  and 
distributed  to  all  the  members. 

The  register  of  those  in  attendance  is  kept  on  the  table  at 
the  hall  of  meeting  during  the  sessions,  and  is  at  the  reception 
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room  in  the  Hollenden  Hotel  in  the  intervals.  This  list  is 
valuable  for  reference  and  every  member  or  delegate  is  requested 
to  sign  it  as  early  as  convenient.  A  list  of  those  present  will 
be  printed  for  distribution  at  the  meeting,  and  will  also  be 
included  in  the  report. 

There  are  copies  of  the  Constitution,  lists  of  officers  and 
members  of  committees  and  forms  of  nomination  on  the  table 
for  distribution. 

Respectfully  submitted, 

JOHN  HINKLEY, 

Secretary. 


TREASURER'S  REPORT. 

1896-97. 


Dr. 

To  balance  from  last  report, $4,133  58 

"   cash  received — dues  of  members,      $6,425  00 

"      "         "       — interest  on  special  deposit,  ...  15  00 

a      u         a       __g^g  of  Transactions, 22  00     6,462  00 

$10,595  58 

Or. 
1896. 
Aug.  21.    67   caah   paid — Saratogian,  printing  for 

19th  Meeting,    ....  $25  00 

22.      "        **        "    —Janitor  and  Ushers  at 

Convention  Hall,   19th 
meeting, 14  00 

22.      *'        "        "  — Incidental  expenses  of 

19th  dinner 20  00 

22.      «        "        '*  —Grand     Union     Hotel, 

19th  dinner, 1,600  80 

24.      «        "        "'—Expenses  of   Clerk  to 

Treasurer  to  Sarat<^, 
to  attend  19th  meeting,  40  00 

26.      "       •'        "  —Printed  2c.  stamped  en- 
velopes,    65  40 

31.  ■  "       "        "  — John  Hinkley,  expenses 

of  Secretary,  for  year 
ending,  Aug.  22. 1896,  .         236  79 

Amount  carried  forward,  .   .    .     $2,001  99  $10,595  58 
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1896.  By  amount  brought  forward,  .    .     |2,001  99|10,595  58 

Sep.  4.  By  cash  paid — I'.  S.  Express  Co.,  de- 
livering newspaper 
copies  of  IStli  Report,  9  97 

9.      "        "        "  —Stenographers,       19  th 

meeting, 130  75 

11.  "       "        "  — Bill   posting  and  signs, 

19th  meeting,     ....  4  25 

19.      **        "        "  — U.   S.    Hotel   Saratoga, 

expenses  of  19th  Annual 

Meeting,      407  16 

Oct.     6.      "        •*         "  —II.    W.   Watte,    services 

in  matter  of  newspaper 
reportsof  19th  meeting,  75  00 

30,      "        «        •'  —John  Hinkley,  on  aoct. 

of  expenses  of  Secretary 
for  the  current  year,    .  100  00 

Nov.  30.      "        "        "  —3  months  rent  of  storage 

room 30  00 

1897. 
Jan.    2.      "        "        "  — L.  D.  Brewster,  expenses 

of  Committee  on  Uni- 
form State  Laws,  for 
year  ending  Aug.  1896,  50  00 

2.      "        "        "  — Binding  copy  of  Annual 

Address  for  Lord  Rus- 
sell,    10  00 

7.      **        "         "   —Trunk  for  shipping 

books,  records,  etc.,  .    .  14  00 

13.      "        "        "  —Murphy's    vSons    Co., 

cash  book, 5  00 

Mar.    5.      "        "        "  — G.  M.  Sharp,  account  of 

expenses  of  Committee 
on  Legal  Education,     .  300  00  " 

12.  «        "        "  —Three  months' rent,  stoiv 

age  room, 30  00 

Amount  airried  forward,  .    .    .     $3,168  11  $10,595  58 
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1897.                     By  amount  brought  forwaid,  .    .     $3,168  11  $10,595  58 
Apr.    3.     By  cash  paid — Murph/s  Sons  Co.,  re- 
ceipt book, 6  :00 

30.      "       "        "  —U.  S.  Express  Co.,  deliv- 
ering 19th  Report,    .    .  383  83 
May  17.      "       "        "  — G.  M.  Sharp,  account  of 

expenses  of  Committee 
on  Legal  Education,  etc.,        150  00 
June    3.      "        **        "  —2000  printed  2c.  stamped 

envelopes, 44  00 

3.      "        "        "  — Expenses  of  distributing 

19th  Report, 7  50      ' 

July    2.      "        "        "  — 3  months  rent  of  storage 

room, 30  00 

8.      *'        "        "  — Prevost  &  Herring,  in- 
surance on  books,  ...  5  00 
12.      "        "        '^   —Dando  Printing  &  Pub- 
lishing Company,  print- 
ing and    binding  19th 
Report,  mailing   boxes, 

etc., 2,030  72 

12.  "  "  "  —Dando  Printing  &  Pub- 
lishing Company,  print- 
ing extra  copies  of 
papers,  addresses,  r  e- 
ports  of  committees  for 
use  of  orators,  press  cir- 
culation, etc., 511  55 

12.  "  "  "  —Dando  Printing  &  Pub- 
lishing Company, 
printing  circulars, 
stamped  envelopes,  pos- 
tal cards  and  general 
printing  to  date,   ...  101  34 

18.      "        "        "  — W.  W.  Howe,  printing 

Report  of  Committee  on 
Jurisprudence  and  I>aw 
Reform 23  76 


Amount  carriwl  forward,  .    .    .     $6,511  80  $10,595  58 
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1897.  By  amount  brought  forward,  .   .     |6,611  80  $10,595  68 

Aug.  6.  By  cash  paid — Postage,  etc.,  on  Com- 
mittee Keports,  ....  29  00 
10.  "  "  "  —Salary  of  Clerk  to  Treas- 
urer one  year,  ....  350  00 
-General  expenses,  tele- 
grams, ezpressage,  sta- 
tionery,   postage,    etc., 

for  one  year, 102  30 

Balance, $3,602  48$10,595|58 
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Which  balance  consists  of — 

Amount  to  credit  of  the  Treas- 

urer in  the  Seventh  National 

Bank,  Philadelphia,  .... 

3,084  03 

Certificate  of  deposit  in  Union 

Trust    Company,    Philadel- 

phia, 3  per  cent,  interest,  .    . 

500  00 

Cash  on  hand, 

18  45 

$3,602  48 

Respectfully  submitted, 

FRANCIS  RAWLE, 

Treasurer, 

Cleveland  Ohio,  August  g5, 1897, 

Audited  and  found  correct. 

MERRILL  MOORES, 
DAVID  W.  SLOAN, 

Committee, 
Cleveland  Ohio,  August  ^,  1897. 


I 
OF  THE 


EXECUTIVE  COMMITTEE 


August  25,  1897, 

The  Executive  Committee  respectfully  report  that  under  the 
last  clause  of  Article  IV  of  the  Constitution,  providing  for  the 
election  of  members  by  the  Executive  Committee  between 
meetings  when  nominated  by  a  majority  of  the  Vice-President 
and  Local  Council,  the  following  forty-seven  members  were 
elected. 

{See  List  at  end  of  List  of  New  Members,) 

Your  Committee  further  report  that  in  accordance  with  the 
1 2th  By-Law,  appropriations  were  made  for  the  use  of  com- 
mittees for  the  year  1896-7  on  their  applications  not  exceed- 
ing the  following  amounts : 

$100  to  Committee  on  Uniform  State  Laws. 
$500  to  Committee  on  Legal  Education. 
All  committees  for  the  ensuing  year  whose  work  may  entail 
expense,  are  requested  to  conform  to  the  12th  By-Law,  which 
requires  "  previous  application  in  advance  of  the  expenditure; " 
such  application  should  be  made  to  the .  Executive  Committee 
through  the  Secretary. 

At  the  request  of  the  Committee  on  Legal  Education,  the 
Executive  Committee  authorized  the  issuance  of  an  invitation 
to  all  State  and  Local  Bar  Associations  to  send  delegates  inter- 
ested in  the  subject  of  legal  education,  to  a  conference  to  be 
6  (81) 
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held  in  connection  with  this  meeting,  on  Tuesday  evening, 
August  24,  1897. 

Respectfully  submitted, 

j.  m.  woolworth, 
John  Hinkley, 
Francis  Rawle, 
Alfred  Hemenway, 
Chas.  Claflin  Allen, 
W.  W.  Howe. 


MEMBERS  REGISTERED 

AT  THE 

TWENTIETH  ANNUAL  MEETING. 

1897. 

James  M.  Wool  worth, Nebraska. 

John  Hinkley, .    .      Maryland. 

Fbancis  Bawlb, Pennsylvania. 

Alfred  Hemenway, Massachusetts. 

W.  W.  Howe, Louisiana. 

Ch AS.  Claflin  Allen, Missouri. 

John  C.  Kichburg, Illinois. 

John  H.  S  tiness, Khode  Island. 

T.  B,  Wall, Kansas. 

RoBT.  R.  Baldwin, Illinois. 

P.  W.  Meldrim, Georgia. 

R.  W.  Williams,         Florida. 

George  N.Tii-LM AN, Tennessee. 

A.  L.  Millard Michigan. 

Amaba  M.  Eaton, Rhode  Island. 

F.  J.  Dickman, Ohio. 

Edwin  Burritt  Smith, Illinois. 

J.  J.  McCarthy, Iowa. 

A.  H.  Nkmon, Montana. 

L.  H.  Pike, Ohio. 

A.  Lewenthal,  Jr.,  .    .  Mississippi. 

M.  D.  FoLLfe-TT, Ohio. 

E.  A.  Harriman, Illinois. 

H.  C.  Ranney,  Ohio. 

Henry  Wade  Rogers, Illinois. 

Samuel  O.  Pickens, Indiana. 

Frank  M.  Higgins, Maine. 

H.  E.  Hamlin, Maine. 

Chas.  F.  Libby, Maine. 

John  H.  Hamline, Illinois. 

Adolph  Mobes, Illinois. 

Blewett  Lef,      Illinois. 

H.  H.  Johnson, Ohio. 

Julian  W.  Mack, Illinois. 

Francis  Forbes, New  York. 

T.  H.  BusHNELL, Ohio. 
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John  D.  Lawson, Missouri. 

Harvey  B.  Hurd, Illinois. 

Henry  Budi> Pennsylvania. 

James  Haoerm AN,        Missouri. 

John  Prentish  Foe, Maryland. 

Henry  Page, Maryland. 

Seth  8.  Wheeler Ohio. 

Br.sKELLDuANE, Pennsylvania. 

Charles  Noble  (tregory Wisconsin. 

Eugene  Waubaugh, MassachusettH. 

Wm.  8.  Curtis, Missouri. 

John  C.  Cowiy, Nebraska. 

L.  D.  Brew.steb,         Connecticut. 

W.  P.  M(  Rak, Virginia. 

Walter  S.  LcKiAN, New  York. 

S.  P.  Wolverton, Pennsylvania. 

Edmund  Wetmore, New  York. 

R  Wayne  Parker, New  Jersey. 

iisowiK  M  Sharp, Maryland. 

David  L.  Withington, California. 

SiMFX>N  E.  Baldwin, Connecticut. 

Charles  Borcheuli>g, New  Jersey. 

Samuel  F.  Hunt, Ohio. 

John  A.  Finch, Indiana. 

Geo.  W.  Warvelle, Illinois. 

Wm.  E.  Talcott, Ohio. 

Geo.  p.  Wanty, Michigan. 

Louis  C.  Maskey, Florida. 

James  H.  Webb, ...  Connecticut. 

Julius  B.  Curtls, Connecticut. 

Alfred  Orendorff, Illinois. 

Henry  H.Wilson,     Nebras-ka. 

Frank  H.  Miller, Georgia. 

W.  W^  Van  Winkle, West  Virginia. 

John  Nicholson,  Jr., Georgia. 

E.  B.  Sherman, Illinois. 

Leroy  D.  Thoman Illinois. 

A.  V.  W.  Van  Vechten, New  York. 

Charles  Pratt, Ohio. 

Wm.  Wirt  Henrv, Virginia. 

R.  S.  Taylor, Indiana. 

A.  J.  McCrary, Iowa. 

H.  F.  Stevens, Minnesota. 

Aug.  C.  Baldwin, Michigan. 

Clement  E.  Weaver, Michigan. 
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Ferdinand  Shack New  York. 

SrMON  Davis,  Massachusetts. 

W.  P.  Rogers, Indiana. 

M.  R.  Patterhon, Ohio. 

R.  B.  Beauchamp Iowa. 

J.  C.  LuDWiG, Wificonsin. 

Jambs  A.  Jacokes, Michigan. 

C.  A.  Dudley Iowa. 

George  S.  Hosmer, Michigan. 

H.  E.  Deemer,    .  Iowa. 

U.  L.  Marvin, Ohio. 

J.  H.  McConlogue, Iowa. 

Edward  Taggart, Michigan. 

Chas.  M.  Wilson,  .   .  Michigan. 

O.  B.  Atres, Iowa. 

W.  P.  WiLLEY, West  Virginia. 

W.  E.  Todd,  MinDe8ota. 

W.  W.  Thum, .  Kentucky. 

Charles  S.  Grubbs, Kentucky. 

Edmund  F.  Trabue, Kentucky. 

Henry  C.  Coke, Texas. 

S.  R.  Harris, Ohio. 

M.  J.  Wad>:, Iowa. 

Aaron  Blackford, Ohio. 

J.  M.  Parsons, Iowa. 

Jacob  P.  Burket, Ohio. 

James  H.  Hoyt, Ohio. 

Moses  M.  Granger, Ohio. 

S.  M.  Granger, Ohio. 

Edw.  C.  Kehr, ....  Missouri. 

G.  M.  Saltzcjaber, Ohio. 

Chas.  C.  Spencer, Indiana, 

Chapin  Brown, Dist.  of  Columbia. 

W.  L.  Taylor, Indiana. 

John  W.  Kern, Indiana. 

A.  Leo  Weil, ...  Pennsylvania. 

James  II.  Raymond, Illinois. 

S.  Q.  Kerruish, Ohio. 

G.  A.  Finkelnburg, Missouri. 

C.  II.  IIanford, Washington. 

Guy  Ward  Mallon, Ohio. 

Robert  Mather, .    .  Illinois. 

R.  A.  Mercur, Pennsylvania. 

N.  P.  Mervine Pennsylvania. 

Henry  E.  Davis Dist.  of  Columbia. 
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David  W.  Sloan, Maryland. 

C.  S.  Montgomery, Nebmska. 

Harvey  D.  Goulder, Ohio. 

Merrill  Moores, Indiana. 

Walter  George  Smith, Pennsylvania. 

Alexander  Grant, New  Jersey. 

Benj.  a.  Winternitz, Pennsylvania. 

Samuel  W  Dana, ■    ...  Pennsylvania. 

Charles  S.  Thornton,      Illinois. 

Thos.  W.  Sanderson, Ohio 

Edward  Q.  Kp:asbey, New  Jersey. 

Burton  Smith, Georgia. 

John  W.  Akin, Georgia. 

C.  D.  Rinehart, Florida. 

Alex.  L.  Smith, Ohio. 

Thomas  F.  Palmer, Indiana. 

R.  K.  Shaw, Ohio. 

James  O.  Troup, Ohio. 

Francis  Bacon  James, Ohio. 

A.  D.  Follett, Ohio. 

J.  McD.  Trimble, Missouri. 

Clark  B.  Hines, Ohio. 

J.  Franklin  Fort, New  Jersey. 

Thomas  H.  Somerville, Mississippi. 

Hknry  C.  Tompkins, Alabama. 

Thos.  A.  E.  Weadock, Michigan. 

Bayard  Wyman, Michigan. 

S.  H.  ToLLEs, Ohio. 

R.  L.  AsiiHUR-ST, Pennsylvania. 

Arthur  Land  Wheeler,    .    .    .  • Illinois. 

Ro>coE  O.  Hawkin.«, Indiana. 

A.  R.  Rood, Michigan. 

S.  S.  Gregory, Illinois. 

L.  D.  Fleming, New  York. 

Merritt  Starr, Illinois. 

DeciusS.  Wade, Ohio. 

Seymour  D.  Thomp.-on, Missouri. 

Gilbert  H.  Stewart, Ohio. 

Henry  D.  Estabrook, Illinois. 

Charles  M.  Hepburn, Ohio. 

J.  C.  Pomerene, Ohio. 

C.  W.  Osborne •    ,    .    ■  .    .    .  Ohio. 

J.  A.  Kohler, Ohio. 

R.  S.  Parkek, Ohio. 

James  E.  Rose Indiana. 
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4X  W.  Fuller, Ohio. 

Thomas  W.  Bullitt, Kentucky. 

Ronald  Eellt, Michigan. 

W.  Martin  Jones, New  York. 

Fred.  H-  Aldrich, Michigan. 

H.  St.  G.  Tucker, Virginia. 

George  W.  Owens, Georgia. 

E.  T.  Wood, Michigan. 

E.  H.  Hopkins, Ohio. 

John  A.  Shauck, Ohio. 

Andrew  Squire, Ohio. 

Jame9  H.  Dempsey, Ohio. 

John  H.  Doyle,     Ohio. 

Total  Registered,  184. 


DELEGATES,  1897. 


ALABAMA  STATE  BAR  ASSOCIATION. 

H.  C.  Tompkins, Montgomery. 

E.  L.  Russell, Mobile. 

J.  J.  WiLLETT, Anniston. 

BAR  ASSOCIATION  OF  ARIZONA. 

William  H.  Barnes, Tucson. 

JACKSONVILLE  BAR  ASSOCIATION,  FLORIDA. 

C.  D.  RiNEHART, Jacksonville. 

D.  U.  Fletcher, Jacksonville. 

GEORGIA  BAR  ASSOCIATION. 

Spencer  R.  Atkinson, Atlanta, 

Hamilton  McWhorter, Lexington. 

ILLINOIS  STATE  BAR  ASSOCIATION. 

John  H.  IIamline, Chicago. 

Jesse  J.  Phillips, Hillsboro. 

Oliver  A.  IIarkebh, C&rbondale. 

STATE  BAR  ASSOCIATION  OF  INDIANA. 

Robert  S.  Taylor, Fort  Wayne. 

R.  B.  Beauchamp, Tipton. 

John  R.  Wilson, Indianapolis. 

MAINE  STATE  BAR  ASSOCIATION. 

Frederick  A.  Powers, Houlton. 

Hannibal  E.  Hamlin, Ellsworth. 

Seth  M.  Carter, Lewiston. 

MARYLAND  STATE  BAR  ASSOCIATION. 

Henry  Page, Princess  Anne. 

David  W.  Sloan, Cumberland. 

John  P.  Poe, Baltimore. 

BAR  ASSOCL\TION  OF  THE  CITY  OF  BOSTON,  MASS. 

MooitFiELD  Storey, Boston. 

Alfred  Hem  en  way, Boston. 
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MICHIGAN  ^ATE  BAR  ASSiX  lATION. 

Mark  XoRRii^ ivnuHl  KapuU. 

Jax^  H.  PorsDv Detr\>ii. 

MINNESOTA  STATE  BAR  ASSt>ClATB>N. 

W.  E.  Todd Albert  I^a, 

HutAM  F.  Stbvex-s     .   .  St,  IHiul. 

Ralph  Whelax,  Mmoesi}M4is. 

MISSISSIPPI  STATE  BAR  ASSiKlATION. 

A.  Lewenthal  Jr,, ttrt»enviUe. 

MONTANA  BAR  ASSOCIATION. 

A.  C.  BoTKiN, Helena. 

D.  S.  Wade, Helena. 

A.  H.  NsL80N,     Helena. 

NEW  YORK  STATE  BAR  ASSOCIATION. 

W.  Martin  Jonr^,     RtH»lu>ster. 

OHIO  STATE  BAR  ASSOCIATION. 

T.  W.  Saxderson Young^town. 

M.  M.  Grakuer, Zane&iville. 

M.  R  Patterson, Columbus. 

TERRITORIAL  BAR  ASSOCIATION  OF  OKLAHOMA. 
Harpers.  Cunningham .Guthrie. 

PENNSYLVANIA  BAR  ASSOCIATION. 

D.  Watson  Rowe, (1umiboi"sburg. 

A.  Leo  Weil, Pittsburg. 

Russell  Duank, Philade1|>hia. 

BAR  ASSOCIATION  OF  TENNESSEE. 

Georoe  N.  Tillman, Njishville. 

M.  T.  Bryan, Nashville. 

TEXAS  BAR  ASSOCIATION. 

H.  C'.  Coke,  ....  Dullus. 

R.  R.  Gaines, Pjiris. 

H.  C,  Dillard, Shormaii. 


90  AMERICAN   BAR   ASSOCIATION. 

VIRGINIA  vSTATE  BAR  ASSOCIATION. 

W.  P.  McRae,      .    .  Petersburg. 

H.  St.  Groroe  Tucker, Staunton. 

Leoh  R.  Watts, Portsmouth. 

WASHINGTON  STATE  BAR  ASSOCIATION. 

C.  H.  Hanford, Seattle. 

Thomas  Burke Seattle. 

D.  J.  Crowley Tacoma 

WEST  VIRGINIA  BAR  ASSOCIATION. 

C.  W.  Dailey, ElkinH. 

J.  H.  Holt Huntington. 

J.  F.  Brown, Charleston. 

W.  P.  Hubbard,     Wheeling. 

W.  P.  WiLLEY, Moigantown. 

STATE  BAR  ASSOCIATION  OF  WISCONSIN. 

Charles  N.  Gregory, Madison. 


LIST  OF   MEMBERS  ELECTED. 

CALIFORNIA. 

Boone,  John  L., San  Francisco. 

COLORADO. 

Vailb,  Joel  P., Denver. 

CONNECTICUT. 

WuBTSj  John, New  Haven. 

DISTRICT  OF  COLUMBIA. 

Browne,  Arthur  S., Wiishington. 

Fisher,  Samuel  T. Waslungton. 

Maitro,  Philip, Wnshington. 

FLORIDA. 

Fletcher,  D.  U., Jacksonville,  Fla, 

GEORGIA. 

Cakn,  J.  Ferris, Savannah. 

ILLINOIS. 

Banning,  Thomas  A., Chicago. 

Den£i>n,  Charles  S.,  Chicago. 

Johnson.  C.  Porter, Chicago. 

Merrick,  G forge  Peck, Chicago. 

MusGKAVE,  Harrison, Chicago. 

Offield,  Charles  K., Chicago. 

Ors.ndorff,  Alfred, Springfield. 

Reed,  Frank  F., Chicago. 

RiTSHER,  Edward  C, Chicago 

TowLE,  Henry  S., Chicago. 

Washburne,  William  F., C  hiaigo. 

West,  Roy  0., Chicago. 

INDIANA. 

Blacklidge,  James  C,  ...    .  Kokoriio. 

Brownlee,  Hiram, Marion. 

Fesler,  James  William, Indianapolis. 
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I NPI  ANA.— Continued. 

Hawkins,  RoscoeO Indianapolis. 

Ketcham,  Wm.  a., IndianapoliB. 

Martin  DALE,  Charles, Indianapolis. 

Mount,  Walter  W.,     Tipton. 

Palmer,  Truman  F., Monticello. 

Koqerh,  Wm.  p., .  Bloomington. 

Rose,  James  E., Aubum. 

Spencer,  Charles  C, Monticello. 

Stevenson,  Elmer  E., Indianapolis. 

Stuart,  Wm.  V., Lafayette. 

Thompson,  Charles  N., Indianapolis. 

IOWA. 

Ayres,  O.  B., Des  Moines 

Canaday,  Walter, Boone. 

Deemer,  H.  E., Ked  Oak. 

Par-sons,  James  M., Rock  Rapids. 

KANSAS. 

Wall,Thos.  B., Wichita. 

MAINE. 

Powers,  Frederick  A., Houlton. 

MARYLAND. 

Adkins,  Wm.  H Easton. 

Barroll,  Hope  II., CheiJtertown. 

Carey,  Francis  K., Baltimore. 

Da  WKINS,  Walter  L, Baltimore. 

Dawson,  Wm.  H., Baltimore. 

Ho  IT  LTON,  Samuel  C,       .    .Baltimore. 

Legg,  J.  H.  C, Centreville. 

Lowndes,  Lloyd, Cumberland. 

Mackall,  Thos.  B,, Baltimore. 

McSherry,  Jam  PS, Frederick. 

Mitchell,  John  H., La  Plata. 

Page,  IIekry, Princess  Anne. 

PoE,  John  Prentiss, Baltimore. 

Rhodes,  Frank  V., Baltimore. 

Riley,  Elihu  S., Vnnapolis. 

Sloan,  David  W., Cumberland. 

Stevens,  Fk^ncjs  Putnam, ,  .  Baltimore. 
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MARYLAND.— Continued. 

Wabpibld,  Edwin, Baltimori'. 

WiLMER,  L.  Allison La  Plata. 

Wirt,  John  S., Elkton. 

MICHIGAN. 

EvEBiLL,  Ezra  R, St  Johns. 

DovEL,  Andrew  J., Manistee. 

Wjlkard,  a.  L., Adrian. 

Van  De  Mark,  Stewart  O., Detroit. 

MINNESOTA. 

Paul,  A.  C, Minneapolis 

Todd,  William  K., Albert  Lea. 

r 

MISSISSIPPI. 

Lewenthall,  A.  Jr., Greenville. 

Shands,  G.  D.,      University. 

SoMERViLLE,  Tho8.  H., University. 

MISSOURI. 

BoYLE,  Wilbur  F  , St  Louis. 

Lehmann,  Fred.  W., St  J^uis. 

NEW  JERSEY. 

Fort,  J.  Franklin, Newark. 

Hamill,  Hugh  H., Trenton. 

Lannino,  Wm.  M.. Trenton. 

NEW  MEXICO. 

Warren,  Henry  L., Albuquerque. 

NEW  YORK. 

Fleming,  Lorenzo  E New  York. 

Garland,  David  S., Northport. 

Garrettson,  Garrett  J., Newton. 

GiFFORD,  Livingston,       New  York. 

Gillen,  William  W., Jamaica. 

Hawes,  Gilbert  Ray,      New  York. 

Jacob,  Ephraim  A., New  York. 

Jones,  W\  Martin, *   -Rochester. 

McKiNNEY,  WiLUAM  M.,      North  port 

Seymour,  John  S., New  York. 
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OHIO. 

Andrews,  Wm.  W., Cleveland. 

Beckwith.Geo.  H Toledo. 

Brice,  Hrrbert  L., Lima. 

Carr,Wm  F., Cleveland. 

Gushing,  William  E Cleveland. 

Djempsey,  James  H., Cleveland. 

DiCKMAN,  Franklin  J., Cleveland. 

FiLLiDS,  Charles, Warren. 

FoLLETT,  Alfred  Dewey, Marietta. 

Foster,  Geo.  H., Cleveland. 

Fuller,  Clifford  W., Cleveland. 

Garfield,  Harry  A.,  .    .    .   .  ...  Cleveland. 

Garfield,  James  R  , Cleveland. 

Gillmer,  James  I., Warren. 

GoFF,  Frank  H., Cleveland. 

(rRANOER,  Moi=*E8  M., Zancsville. 

Granger,  Sherman  M., Zanesville. 

Groot,  George  A., Cleveland. 

Hadden,  Alexander, Cleveland. 

Henderjson,  John  M.,      Cleveland. 

Hepburn,  Charles  M., Cincinnati. 

Herrick,  G.  E., Cleveland. 

Hines,  Clark  B., Rrlleville. 

Jahn,  Carl  G., Columbus. 

Johnson,  M.  B., Cleveland. 

JoNEJB,  David  Warren, Galliopolis. 

Ja«»EPH,  Emil, Cleveland. 

Kline,  Virgil  P, Cleveland. 

KoHLER,  J.  A., Akron. 

Lawrence,  Jamfv* ( leveland. 

NoRRis,  Myron  A., Youngstown. 

OsBORN,  C.  W.,      Painesville. 

Parker,  Robert  S., Bowling  Green. 

Pome  RENE,  J.  C, Coshocton. 

Quaii^  Frank  A., Cleveland. 

Russell,  L.  A., Clevelnnd. 

Saltzgabeb,  Gaylard  M., Van  Wert. 

Sanders,  W.  B., Cleveland. 

Sanderson,  Thomas  W., Youngstown. 

Heney,  Henry  W., Toledo. 

Shauck,  John  A., Dayton. 

Sibley,  Hiram  L., Marietta, 

Smith,  H.  Lin  dale, Cleveland. 
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OHIO.— Continuctl. 

Squire,  Andrew, Cleveland. 

Stacrhotjsr,  a.  J Foetoria. 

Stewart,  Gilbert  H., Columbus. 

SwAYNE,  Francis  B.  (New  York,  N.  Y.),  .  Toledo. 
ToLLES,  Shirley  H., Cleveland. 

PENNSYLVANIA. 

Axdr^  John  K., Philadelphia. 

AuDENRiED,  Charles  Y., Philadelphia. 

Church,  Pearson, Meadville. 

Heiges,  George  W., York. 

Mafpett,  James  T., Clarion. 

TENNESSEE. 

SwANBY,  W.  B., Chattanooga. 

Tillman,  Geo.  N., Nashville. 

Van  Deventer,  Horace, Knoxville. 

TEXAS. 

Coke,  Henry  C, Dallas. 

LiNDSLEY,  Philip, Da]la.s. 

WEST  VIRGINIA. 

Merrjck,  Charlbs  D., Parkerebiirg. 

Turner,  Smith  D., ...  Parkersburpr. 

WISCONSIN. 

Jenkins,  W.  W., Chippewa  Falls. 

McCadsland,  E.  P., West  Superior. 

Number  elected  at  Meeting,  147. 


ELECTED  BY  EXECUTIVE  COMMITTEE  BETWEEN  MEKTINCiS 

1896-1897. 

COLORADO. 

Lunt,  Horace  J., Colorado  Springs. 

CONNECTICUT. 

Beardsley,  Morris  B., Bridgeport. 

Walsh,  R.  Jay, <^Jreenwich. 
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GEOR(iIA. 

Brandon,  MoaBis, Atlanta. 

(tabbari),  Louis  F., Columbos. 

ILLINOIS. 

Davih,  Hbrbert  J., Chicago. 

EsTABROOK,  Henky  D  , Chicago. 

INDIANA. 

Bbeen,  William  P., Fort  Wayne. 

MoRBLS,  John  Jr., .    .Fort  Wayne. 

IOWA. 

Dudley,  C.  A., Des  Moines. 

Kean,  L.  M., Sioux  City. 

KENTUCKY. 

BuLiJTT,  Thomas  W., Louisville. 

<Ibubb.s,  Chables  S., Louisville. 

MARYLAND. 

Maynadieb,  (iE0B(iE  Y , Bel  Air. 

Samh,  Conway  W., Baltimore. 

MISSOURI. 

Bate*,  Chables  W., St.  Louis. 

NEBRASKA. 

Baxteb,  Ibving  F., Omaha. 

Bbeckenbidge,  Ralph  W., Omaha. 

( -ABBOLL,  William  J., Omaha. 

CnANEY,(rEOBGE  R., Red  Cloud. 

Clabkson,  Joseph  R., Omaha. 

CovELL,  Geoboe  W Omaha. 

Deweese,  J.  W., Lincoln. 

Hall,  Matthew  A  , Omaha. 

Hall, Thomas  L,  .    .  Ord. 

Hopewell,  M.  R.,      •    .   .    ^ Tekamah. 

KiNKAiD,  M.  P., O'Neill. 

Montgomery,  Cabboll  S., Omaha. 

McCraby,  W.  p., Hastings. 

"McHuoH,  Wm.  D Omaha. 

Offutt,  Charles .  Omaha. 

SLAHAroH,  W.  W., Omaha. 

Smith,  Howard  B., Omaha. 
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NEW  HAMPSHIRE. 

Branch^  Oijveb  E., Manchester. 

Smith,  Isaac  W  , Manchester. 

NEW  JERSEY. 

Lyon,  Adrian, Perth  Amb(»x. 

NEW  YORK. 

Levis,  Howard  C, Schenectady. 

OREGON. 

ScHNABEL,  CHA.H.  J., Portland. 

PENNSYLVANIA. 

(tIllan,  W.  Rush, Chambersburg. 

Nichols,  H.  S.  P., Philadelphia. 

RHODE  ISLAND. 

Hog  AN,  John  W., Providence. 

Woods,  John  Carter  Brown, Providence. 

SOUTH  DAKOTA. 

Wells,  Rollin  J., Sioux  Falls. 

WISCONSIN. 

Siebecker,  Robert  G., Madison. 

Stafford,  W.  H., Chippewa  Falls. 

WYOMING. 

Arnold,  Constantine  P., Laramie. 

Corn,  Samuel  T., Cheyenne. 

Number  elected  by  Executive  Committee,  47. 


RECAPITULATION. 


California, 1 

Colorado, 2 

Connecticut, 3 

District  of  Columbia,     ...  3 

Florida, 1 

Georgia, 3 

Illinois, 14 

Indiana, 16 

Iowa, t) 

Kansas, 1 

Kentucky,        2 

Maine, .    .  1 

Maryland, 22 

Michigan, 4 

Minnesota, 2 

Mississippi, 3 

Missouri, 3 


Nebraska, 17 

New  Hampshire,  2 

New  Jersey,         4 

New  Mexico, I 

New  York, 11 

Ohio 48 

Oregon, 1 

Pennsylvania, 7 

Rhode  Island, 2 

South  Dakota, 1 

Tennessee, 3 

Texas, 2 

West  Virginia, 2 

Wisconsin, 4 

Wyoming, 2 

Total, 194 
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MEMORANDUM. 

The  Annual  Dinner  was  given  on  Friday,  August  27th, 
1897,  at  the  Hollenden  Hotel.  William  Wirt  Howe,  of  Loui- 
siana, presided.  There  were  167  members  present.  President 
McKinley,  Senator  Mark  Hanna  and  Hon.  Russell  A.  Alger, 
Secretary  of  War,  were  present  as  guests  of  the  Association. 
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LIST  OF  PRESIDENTS. 


1.  187  8-79- James  O.  Broaduead,  . 

2.  1879-8(>-*Benjamin  H.  Bbistow, 

3.  1880-81-Edward  J.  Phelps,  .   . 

4.  1881-82-*Clark80N  N.  Potter,  . 

5.  1882-83-* Alexander  R  Lawton, 

6.  1883-84-CoRTLANDT  Parker, 

7.  1884-86-*JoHN  W.  Stevenson,   . 

8.  1885-86-WiLLiAM  Allen  Butler, 

9.  1886-87-Thomas  J.  Semmes,    .    . 

10.  1887-88-*George  G.  Wright,    . 

11.  1888-89-*David  Dudley  Field, 

12.  1889-90-IIenry  Hitchcock,    .    . 

13.  1890-91-SiMEON  E.  Baldwin,  .   . 

14.  1891-92-JoHN  F.  Dillon,  .... 

15.  1892-93-*J.  Kandolph  Tuckek, 

16.  1893-94-Thomas  M.  Cooley,   .    . 

17.  1894-95-J AMES  C.  Carter,   .   .    . 

18.  1895-96-Moorpibld  Storey,  .   . 

19.  1896-97-James  M.  Woolwobth, 

20.  1897-98-William  Wirt  Howe,  . 

*  Deceased. 


St.  Louis,  Missouri. 
New  York,  New  York. 
BarliDgton,  Vermont. 
New  York,  New  York. 
Savannah,  Georgia. 
Newark,  New  Jersey. 
Covington,  Kentucky. 
New  York,  New  York. 
New  Orleans,  Louisiana. 
Des  Moines,  Iowa. 
New  York,  New  York. 
St.  Louis,  Missouri. 
New  Haven,  Connecticut. 
New  York,  New  York. 
Lexington,  Virginia. 
Ann  Arbor,  Michigan. 
New  York,  New  York. 
Boston,  Massachusetts. 
Omaha,  Nebraska. 
New  Orleans,  Louisiana. 


(100) 


CONSTITUTION. 


NAME    AND    OBJECT. 

Article  I. — This  Association  shall  be  known  as  "  The 
American  Bar  Association."  Its  object  shall  be  to  advance 
the  science  of  jurisprudence,  promote  the  administration  of 
justice  and  uniformity  of  legislation  throughout  the  Union, 
uphold  the  honor  of  the  profession  of  the  law,  and  encourage 
cordial  intercourse  among  the  members  of  the  American  Bar. 

qualifications  for  membership. 

Article  II. — Any  person  shall  be  eligible  to  membership 
in  this  Association  who  shall  be,  and  shall,  for  five  years  next 
preceding,  have  been  a  member  in  good  standing  of  the  Bar 
of  any  State,  and  who  shall  also  be  nominated  as  hereinafter 
provided. 

officers  and  committees. 

Article  III. — The  following  officers  shall  be  elected  at 
each  Annual  Meeting  for  the  year  ensuing :  A  President  (the 
same  person  shall  not  be  elected  President  two  years  in 
succession) ;  one  Vice-President  from  each  State ;  a  Secretary ; 
a  Treasurer  ;  a  Council,  consisting  of  one  member  from  each 
State  (the  Council  shall  be  a  standing  committee  on  nomina- 
tions for  office) ;  an  Executive  Committee,  which  shall  consist 
of  the  President,  the  last  ex-President,  the  Secretary,  and  the 
Treasurer,  all  of  whom  shall  be  ex  officio  members,  together 
with  three  other  members,  to  be  chosen  by  the  Association  ;  and 
the  President,  and  in  his  absence  the  ex-President,  shall  be  the 
Chairman  of  the  committee. 
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The  following  committees  shall  be  annually  appointed  by  the 
President  for  the  year  ensuing,  and  shall  consist  of  five 
members  each  : 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Procedure ; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law ; 

On  International  Law ; 

On  Publications  ; 

On  Grievances  ; 

*0n  Law  Reporting  and  Digesting. 

A  majority  of  those  members  of  any  committee,  including 
the  Council,  who  may  be  present  at  any  meeting  of  tlie 
Association,  shall  constitute  a  quorum  of  such  committee  for 
the  purpose  of  such  meeting. 

The  Vice-President  for  each  State,  and  not  less  than  two 
other  members  from  such  State,  to  be  annually  elected,  shall 
constitute  a  Local  Council  for  such  State,  to  which  shall  be 
referred  all  applications  for  membership  from  such  State.  Tlie 
Vice-President  shall  be,  ex  officio^  Chairman  of  such  Council. 

A  committee  of  three,  of  whom  the  Secretary  shall  always 
be  one,  shall  be  appointed  by  the  President  at  each  Annual 
Meeting  of  the  Association,  whose  duty  it  shall  be  to  report  to 
the  next  meeting  the  names  of  all  members  who  shall,  in  the 
interval,  have  died,  with  such  notices  of  them  as  shall,  in  the 
discretion  of  the  committee,  be  proper. 

It  shall  be  the  duty  of  the  Vice-President  from  each  State 
and  Territory  to  report  the  deaths  of  members  within  the  same 
to  the  said  committee. 

ELECTION    OF    MEMBERS. 

Article  IV. — All  nominations  for  membership  shall  be 
made  by  the  Local  Council  of  the  State  to  the  Bar  of  which 

^Hy  amendmenl  passed  August  21),  ISt^o. 
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the  persons  nominated  belong.  Such  nominations  must  be 
transmitted  in  writing  to  the  Chairman  of  the  General  Council, 
and  approved  by  the  Council,  on  vote  by  ballot. 

The  General  Council  may  also  nominate  members  from 
States  having  no  Local  Council,  and  at  the  Annual  Meeting  of 
the  Association,  in  the  absence  of  all  members  of  the  Local 
Council  of  any  State  ;  Provided^  That  no  nomination  shall  be 
considered  by  the  General  Council,  unless  accompanied  by  a 
statement  in  writing  by  at  least  three  members  of  the  Associa- 
tion from  the  same  State  with  the  person  nominated,  or,  in  their 
absence,  by  members  from  a  neighboring  State  or  States,  to  the 
effect  that  the  person  nominated  has  the  qualifications  required 
by  the  Constitution  and  desires  to  become  a  member  of  the 
Association,  and  recommending  his  admission  as  a  member. 

All  nominations  thus  made  or  approved  shall  be  reported  by 
the  Council  to  the  Association,  and  all  whose  names  are 
reported  shall  thereupon  become  members  of  the  Association ; 
Provided^  That  if  any  member  demand  a  vote  upon  any  name 
thus  reported,  the  Association  shall  thereupon  vote  thereon  by 
ballot. 

Several  nominees,  if  from  the  same  State,  may  be  voted  for 
upon  the  same  ballot;  and  in  such  case  placing  the  word  '*No" 
against  any  name  or  names  upon  the  ticket  shall  be  deemed  a 
negative  vote  against  such  name  or  names,  and  against  those 
only.     Five  negative  votes  shall  suffice  to  defeat  an  election. 

During  the  period  between  the  Annual  Meetings,  members 
may  be  elected  by  the  Executive  Committee  upon  the  written 
nomination  of  a  majority  of  the  Vice-President  and  members 
of  the  Local  Council  of  any  State. 

Article  V. — All  members  of  the  Conference  adopting  the 
Constitution,  and  all  persons  elected  by  them  upon  the  recom- 
mendation of  the  committee  of  five  appointed  by  such  Confer- 
ence, shall  become  members  of  the  Association  upon  payment 
of  the  annual  dues  for  the  current  year  herein  provided  for. 
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BY-LAWS. 

Article  VI. — By-Laws  may  be  adopted  at  any  Annual 
Meeting  of  the  Association  by  a  majority  of  the  members 
present.  It  shall  be  the  duty  of  the  Executive  Committee, 
without  delay,  to  adopt  suitable  By-Laws,  which  shall  be  in 
force  until  rescinded  by  the  Association. 

DUES. 

Article  VII. — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  be  payable,  and  the  payment  thereof  enforced,  as 
may  be  provided  by  the  By-Laws.  Members  shall  be  entitled 
to  receive  all  publications  of  the  Association  free  of  charge. 

ANNUAL   address. 

Article  VIII. — The  President  shall  open  each  Annual 
Meeting  of  the  Association  with  an  address,  in  which  he  shall 
communicate  the  most  noteworthy  changes  in  statute  law  on 
points  of  general  interest  made  in  the  several  States  and  by 
Congress  during  the  preceding  year.  It  shall  be  the  duty  of 
the  member  of  the  General  Council  from  each  State  to  report 
to  the  President,  on  or  before  the  first  day  of  May,  annually, 
any  such  legislation  in  his  State. 

ANNUAL    meetings. 

Article  IX. — This  Association  shall  meet  annually,  at 
such  time  and  place  as  the  Executive  Committee  may  select, 
and  those  present  at  such  meeting  shall  constitute  a  quorum. 

amendments. 

Article  X. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three-fourths  of  the  members  present  at  any 
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Annual  Meeting,  but  no  such  change  shall  be  made  at  any 
meeting  at  which  less  than  thirty  members  are  present. 

CONSTRUCTION. 

Article  XL — The  word  ^'State^'*  whenever  used  in  this 
Constitution,  shall  be  deemed  to  be  equivalent  to  State,  Territory, 
and  the  District  of  Columbia. 


BY-LAWS. 


mei:tin(}  of  tjie   association. 

I. — The  Executive  Committee,  at  its  first  meeting  after  each 
Annual  Meeting,  shall  select  some  person  to  make  an  address 
at  the  next  Annual  Meeting,  and  not  exceeding  six  members 
ot  the  Association  to  read  papers. 

II. — The  order  of  exercises  at  the  Annual  Meeting  shall  be 
as  follows : 

(a)  Opening  Address  of  the  President. 

(b)  Nominations  and  Election  of  Members. 

(c)  Election  of  the  General  Council. 

(d)  Reports  of  Secretary  and  Treasurer. 

(e)  Report  of  Executive  Committee. 
(/)  Reports  of  Standing  Committees  : 

On  Jurisprudence  and  Law  Reform  ; 

On  Judicial  Administration  and  Remedial  Procedure ; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Luw; 

On  International  Law; 

On  Publications ; 

On  Grievances ; 
•  On  Law  Reporting  and  Digesting. 
(//)     Reports  of  Special  Committees. 
(A)     The  Nomination  of  OflScers. 
(i)      Miscellaneous  Business. 
(j)    The  Election  of  Officers. 

(lOli) 
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The  address,  to  be  delivered  by  a  person  invited  by  the 
Executive  Committee,  shall  be  made  at  the  morning  session  of 
the  second  daj^  of  the  Annual  Meeting. 

The  reading  and  delivering  of  essays  and  papers  shall  be  on 
the  same  day,  or  at  such  other  time  as  the  Executive  Com- 
mittee may  determine. 

III. — No  person  shall  speak  more  than  ten  minutes  at  a 
time  or  more  than  twice  on  one  subject. 

A  stenographer  shall  be  employed  at  each  Annual  Meeting. 

IV. — Each  State  Bar  Association  may  annually  appoint 
delegates,  not  exceeding  three  in  number,  to  the  next  meeting 
of  the  Association.  In  States  where  no  State  Bar  Association 
exists,  any  City  or  County  Bar  Association  may  appoint  such 
delegates  not  exceeding  two  in  number.  Such  delegates  shall 
be  entitled  to  all  the  privileges  of  membership  at  and  during 
the  said  meeting. 

V. — At  any  of  the  meetings  of  the  Association,  members  of 
the  Bar  of  any  foreign  country  or  of  any  State  who  are  not 
members  of  the  Association  may  be  admitted  to  the  privileges 
of  the  floor  during  such  meeting. 

VI. — All  papers  read  before  the  Association  shall  be  lodged 
with  the  Secretary.  The  Annual  Address  of  the  President, 
the  reports  of  committees,  and  all  proceedings  at  the  Annual 
Meeting  shall  be  printed ;  but  no  other  address  made  or  paper 
read  or  presented  shall  be  printed,  except  by  order  of  the 
Committee  on  Publications. 

Extra  copies  of  reports,  addresses,  and  papers  read  before 
the  Association  may  be  printed  by  the  Committee  on  Publica- 
tions for  the  use  of  their  authors,  not  exceeding  two  hundred 
copies  for  each  of  such  authors. 

The  Secretarv  and  the  Chairman  of  the  Executive  Committee 
shall  endeavor  to  arrange  with  the  Smithsonian  Institution,  or 
otherwise,  a  system  of  exchanges  by  which  the  Transactions 
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can  be  annually  exchanged  with  those  of  other  associations  in 
foreign  countries  interested  in  jurisprudence  or  governmental 
affairs ;  and  the  Secretary  shall  exchange  the  Transactions 
with  those  of  the  State  and  Local  Bar  Associations ;  and  all 
books  thus  acquired  shall  be  bound  and  deposited  in  the  charge 
of  the  New  York  City  Bar  Association,  subject  to  the  call  of 
this  Association,  if  it  ever  desires  to  withdraw  or  consult  them, 
if  the  former  Association  agrees  to  such  deposit. 

The  Secretary  shall  send  one  copy  of  the  Report  of  the 
proceedings  of  this  Association  to  the  President  of  the  United 
States,  and  to  each  of  the  Judges  of  the  Supreme  Court  thereof, 
and  to  the  Library  of  the  State  Department,  and  of  the 
Department  of  Justice  thereof,  and  to  the  Library  of  Congress, 
and  the  Library  of  the  Supreme  Court  thereof,  and  to  the 
Governor,  and  to  the  Chief  Judge  of  the  court  of  last  resort  of 
each  State,  and  to  the  State  Librarian  thereof,  and  to  all  pub- 
lic law  libraries,  and  other  principal  public  and  college  libraries 
in  the  United  States,  and  to  such  other  persons  or  bodies  as 
the  Executive  Committee  may  direct. 

No  resolution  complimentary  to  an  officer  or  member  for  any 
service  performed,  paper  read,  or  address  delivered  shall  be 
considered  by  the  Association. 

OFFICERS    AND    COMMITTKKS. 

VIL — The  terms  of  office  of  all  officers  elected  at  any  Annual 
Meeting  shall  commence  at  the  adjournment  of  such  meeting, 
except  the  Council,  whose  term  of  office  shall  commence 
immediately  upon  their  election. 

Vlir. — The  President  shall  appoint  all  committees,  except 
the  Committee  on  Publications,  within  thirty  days  after  the 
Annual  Meeting,  and  shall  announce  them  to  the  Secretary, 
and  the  Secretary  shall  promptly  give  notice  to  the  persons 
appointed.  The  Committee  on  Publications  shall  be  appointed 
on  the  first  day  of  each  meeting. 
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IX. — The  Treasurer's  Report  shall  be  examined  and  audited 
annually,  before  its  presentation  to  the  Association,  bj  two 
members  to  be  appointed  by  the  Chairman  of  the  Executive 
Committee. 

X. — The  Council  and  all  standing  committees  shall  meet  on 
the  day  preceding  each  Annual  Meeting,  at  the  place  where 
the  same  is  to  be  held,  at  such  hour  as  their  respective  Chair- 
men shall  appoint.  If  at  any  Annual  Meeting  of  the  Associa- 
tion any  member  of  any  committee  shall  be  absent,  the  vacancy 
may  be  filled  by  the  members  of  the  committee  present. 

The  Secretary  of  the  Association  shall  be  the  Secretary  of 
the  Council. 

XI. — The  Committee  on  Publications  shall  also  meet  within 
one  month  after  each  Annual  Meeting,  at  such  time  and  place 
as  the  Chairman  shall  appoint. 

XII. — Special  meetings  of  any  committee  shall  be  held  at 
such  times  and  places  as  the  Chairman  thereof  may  appoint. 
Reasonable  notice  shall  be  given  by  him  to  each  member  by 
mail. 

The  traveling  and  other  necessary  expenses  incurred  by  any 
committee,  standing  or  special,  for  meetings  of  such  committee, 
during  the  interval  between  the  Annual  Meetings  of  the  Asso- 
ciation, shall  be  paid  by  the  Treasurer,  on  the  approval  and  by 
the  order  of  the  Executive  Committee,  out  of  such  appropria- 
tion, as  to  the  Executive  Committee  may  seem  necessary 
in  each  case,  on  previous  application  in  advance  of  its 
expenditure. 

All  committees  may  have  their  reports  printed  by  the  Secre- 
tary before  the  Annual  Meeting  of  the  Association ;  and  any 
such  report,  containing  any  recommendation  for  action  on  the 
part  of  the  Association,  shall  be  printed  and  shall  be  distributed 
by  mail  by  the  Secretary  to  all  the  members  of  the  Association 
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at  least  fifteen  days  before  the  Annual  Meeting  at  which  such 
report  is  proposed  to  be  submitted.* 

It  shall  be  the  duty  of  each  Vice-President  and  member  of 
the  General  Council  of  this  Association  to  endeavor  to  procure 
the  enactment  by  the  legislature  of  their  State  of  each  and 
every  law  recommended  by  the  Association,  and  the  Secretary 
shall  furnish  them  witli  copies  of  each  and  every  recommenda- 
tion and  draft  of  bill,  when  there  shall  be  such  draft;  and 
whenever  this  Association  shall  by  resolution  recommend  the 
enactment  of  any  law  or  laws,  the  Secretary  shall,  as  soon  as 
possible,  furnish  a  copy  of  the  resolution  to  the  President  of 
each  State  Bar  Association,  with  the  request  of  this  Association 
that  such  State  Bar  Association  shall  co-operate  with  the  local 
Vice-President  and  member  of  the  General  Council  of  this 
Association  in  having  a  bill  introduced  in  the  legislature  of  its 
State  containing  the  subject-matter  recommended  by  such 
resolution,  and  use  proper  means  to  procure  the  enactment  of 
the  same  into  law.  In  every  State  where  there  is  no .  State 
Bar  Association,  a  copy  of  such  resolution  with  a  similar 
request,  shall  Be  sent  to  the  President  of  the  Bar  Association  of 
the  principal  city  in  such  State ;  and  in  every  instance  where 
the  form  of  bill  has  been  recommended  with  the  resolution,  a 
copy  of  such  form  of  bill  shall  also  be  sent  with  the  resolution. 

ANNUAL    DUES. 

XIII. — The  Annual  Dues  shall  be  payable  at  the  Annual 
Meeting  in  advance.  If  any  member  neglects  to  pay  them  for 
any  year  at  or  before  the  next  Annual  Meeting,  he  shall  cease 
to  be  a  member.  The  Treasurer  shall  give  notice  of  this  By- 
Law,  within  sixty  days  after  each  meeting,  to  all  members  in 
default. 


*The  following  resolution  was  adopted  on  August  30, 1889: 

"Resolved,  That  any  standing  or  special  committee  hereafter  reporting 

necessary  legislation,  shall  prepare  a  bill  embodying  their  views,  for  the 

approval  of  the  Association." 
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A  member  who  has  been  dropped  from  the  roll  for  non-pay- 
ment of  dues  may  be  restored  to  membership  by  the  Executive 
Committee  upon  the  payment  of  all  back  dues.  Provided , 
such  restoration  shall  be  recommended  by  a  member  of  the 
Local  Council  of  his  State,  or  in  their  absence,  at  an  Annual 
Meeting,  by  any  two  members  of  the  Association. 

XIV. — A  Section  of  the  Association,  to  be  known  as  the 
Section  of  Legal  Education,  is  hereby  established,  which 
shall  meet  annually  in  connection  with  the  Meeting  of  the 
Association,  but  not  during  such  hours  as  the  Association  is 
in  session. 

Its  object  shall  be  the  discussion  of  methods  of  Legal 
Education,  and  it  may  make  recommendations  to  the  Associa- 
tion, which  shall  be  referred  by  the  Association  to  the  Com- 
mittee on  Legal  Education. 

The  proceedings  of  the  Section  may  be  published  from 
time  to  time,  at  the  discretion  of  the  Executive  Committee, 
and  on  the  recommendation  of  the  Committee  on  Publications. 

All  members  of  the  Association,  who  desire,  may  enroll 
themselves  as  members  of  the  Section,  and  persons  not  eligible 
for  membership  in  the  Association,  but  who  are  engaged  in 
teaching  law,  may  be  admitted  to  the  privilege  of  the  floor 
at  any  meeting  of  the  Section,  by  vote  of  the  Section. 

The  Section  shall  be  organized  by  the  appointment  of  a 
Chairman  and  Secretary,  at  its  first  session^;  and  a  Chairman 
and  Secretary  shall  thereafter  be  elected  annually  by  the 
Section. 

A  Section  of  the  Association,  to  be  known  as  the  Section 
of  Patent  Law,  is  hereby  established,  which  shall  meet 
annually  in  connection  with  the  meeting  of  the  Association, 
but  not  during  such  hours  as  the  Association  is  in  session. 

Its  object  shall  be  to  discuss  the  subject  of  the  law  and 
practice  relating  to  patents.  It  may  report  to  the  Associa- 
tion ;  and  matters  relating  to  patents  may  be  referred  to  it. 
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The  proceedings  of  the  Section  may  be  published  from 
time  to  time,  at  the  discretion  of  the  Executive  Committee, 
and  on  the  recommendation  of  the  Committee  on  Publications. 

All  members  of  the  Association,  who  desire,  may  enroll 
themselves  as  members  of  the  Section. 

The  Section  shall  be  organized  by  the  appointment  of  a 
Chairman  and  Secretary  by  the  Section,  and  a  Chairman 
and  Secretary  shall  be  thereafter  annually  elected  by  the 
Section  for  the  year  commencing  upon  the  final  adjournment 
of  its  meeting. 


OFFICERS. 

1897-98. 

President, 
WILLIAM  WIBT  HOWE, 

New  Orleans,  Loumana, 

Secretary, 
JOHN  HINKLEY, 

B15f  North  Charles  Street,  Baltimore,  MarylaruL 

Treasurer, 
FRANCIS  RAWLE, 

S£8,  Chestnut  Street,  PhUadelphioy  Pennsylvania. 

Executive  Committee. 

EX  OFFICIO. 

WILLIAM  WIRT  HOWE,  President. 
JAMES  M.  WOOLWORTII,  Last  President. 
JOHN  HINKLEY,  Secretary. 
FRANCIS  RAWLE,  Treasurer. 

Elected  Members. 

ALFRED  HEMENWAY,  Boston,  Massachusetts. 
CHARLES  CLAFLIN  ALLEN,  SL  Louis,  3fis8ouri. 
CHARLES  NOBLE  GRECiORY,  Madison,  WiscoJisin. 
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Alabama, Joseph  J.  Willett,  ....  Anniston 

Arizona  Territory,  .  Everett  E.  Elijnwood,  .   .  Flagstaff. 

Arkansas, M.  M.  Cohn,  .......  Little  Rock. 

California,     ....  David  L.  Withington,  .   .  San  Diego. 

Colorado, Charles  J.  Hughes,  Jr.,    .Denver. 

Connecticut,  ....  Julius  B.  Curtis, Stamford. 

Delaware, Anthony  IIiwgins,   ....  Wilmington. 

District  of  CoLUMBi A, CiiAPJN  Brown, Washington. 

Florida, R.  W.  Williams, Tallahnssee. 

Qeorgia, P.  W.  Meldrim, Savannah. 

Idaho Henry  Stuart  Gregory,   .  Wallace. 

Illinois,        Edward  Burritt  Smith,    .  Chicago. 

Indian  Territory,    .  J.  W.  McLoud, South  McAlester. 

Indiana, Samuel  O  Pickens,      .    .    .Indianapolis. 

Iowa, A.  J.  McCrary Keokuk. 

Kansas, John  D.  Milliken,   ....  McPhereon. 

Kentucky, E.  F.  Trauue, Louisville. 

Louisiana,    ... 

Maine, Charlis  F.  Libbv,    ....  Portland. 

Maryland, John  Prentiss  Poe,  ....  Baltimore. 

Massachusetts,      .      Leonard  A.  Jones,    ....  Boston. 
Michigan,    .    .  .  George  P.  W^anty,  (C't'n),  .  Grand  Rapids, 

Minnesota, W.  E.  Todd, Albert  Lea. 

Mississippi, R.  H.  Thompson, Jackson. 

Missouri, James  Hagerman,     .    .    .    .  St.  Louis. 

Montana, A.  H.  Nei^on, Helena. 

Nebraska,    .....  John  C.  Cowin, Omaha. 

New  Hampshirk,   .    .  Joseph  W.  Fellows,     .    .    .  Manchester. 
New  Jersey,    .    .    .    .  R.  Wayne  Parker,  ....  Newark. 

New  York, Wm.  H.  Robektson,  ....  Katonah. 
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North  Cabolina,  .  .  John  L.  Bridgers,    ....  Tarboro. 

North  Dakota,  .   .   .  Burke  Corbet Grand  Forka. 

Ohio, Henry  C.  Ranney,  ....  Cleveland. 

Oklahobca  Ter.,    .   .  Henry  E.  Asp, Guthrie. 

Oregon, Charles H.  Carey,  .   .   .   .Portland. 

Pennsylvania,  .   .   .  Walter  George  Smith,  .  .  Philadelphia. 

Rhode  Island,    .   .   .  Amasa  M.  Eaton, Proyidence. 

South  Carolina,   .   .  Clarence  S.  Nettles,  .   .   .  Darlington. 
South  Dakota,  Frank  R  Aikens,    ....  Sioux  Falls. 

Tennessee, Geo.  N.  Tillman, Nashville. 

Texas, H.  C.  Coke, Dallas. 

Utah, Richard  B.  Shepard,     .   .  Salt  Lake  City. 

Vermont, Elihu  B.  Taft, Burlington. 

YiBOiNiA, Jackson  Guy, Richmond. 

Washington,  .   .   .   .  C.  H.  Hanford, Seattle. 

West  Virginia,  .   .   .  J.  B.  Sommerville,  ....  Wheeling. 

Wisconsin, Chas.  Noble  Gregory,   .   .  Madison. 

Wyoming, Charles  N.  Potter,    .   .   .  Cheyenne. 


VICE-PRESIDENTS 

AND 

MEMBERS  OF  LOCAL  COUNCILS. 


ALABAMA. 

Vice-President,  THOMAS  N.  McCLELLAN,  . 
Local  ConncU,  JOHN  W.  A.  SANFORD,    .    . 

HENRY  C.  TOMPKINS,     .    . 

ARIZONA. 

Vice-President,  JOHN  C.  HERNDON,  .    .    .    . 
Local  Council,  EVERETT  E.  ELLINWOOD, 

ARKANSAS. 

Vice-President, 

Local  Council,  U.  M.  ROSE, 

BEN.  T.  DtjVAL, 


.  Montgomery. 
.  Montgomery. 
.  Montgomery. 


.  Prescott. 
.  Flagstaff. 


Little  Rock. 
Fort  Smith. 


CALIFORNIA. 

Vice-President,  JAMES  A.  GIBSON,    .    . 
Local  Council,   STEPHEN  M.  WHITE,  .    . 

ROBERT  Y.  HAYNE,     .    . 

COLORADO. 

Vice-President,  MOSES  HALLETT,  .    .    .    . 
Local  Council,  CHARLES  M.  CAMPBELL, 

CHARLES  J.  HUGHES,  J  r., 

HENRY  W.  HOBSON,    .    . 

CASS  E.  HERRINGTON,  . 

PL  ATT  ROGERS, .    .... 

HUGH  BUTLER, 

CONNECTICUT. 

Vice-Prej^ident,  WASHINGTON  F.  WILCOX, 
Local  Council,  LEWIS  E.  STANTON, .   . 

TALCOTT  IL  RUSSELL, 
CHARLES  E.  SEARLES, 
GEORGE  D.  WATROUS, 
DONALD  T.  WARNER, . 
EDWIN  B.  GAGP:R,     .    . 
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.  San  Diego. 
.  Los  Angeles. 
.  San  Francisco. 


.  Denver. 
.  Denver. 
.  Denver. 
.  Denver. 
.  Denver. 
.  Denver. 
.  Denver. 


.  Deep  River. 
.  Hartford. 
.  New  Haven. 
.  Putnam. 
.  New  Haven. 
.  Salisburv. 
.  Derbv. 
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DELAWARE. 

Vice-President,  GEORGE  GRAY, 

Local  Council,  WILLARD  SAULSBURY, . 

DISTRICT  OF  COLUMBIA. 


.  Wilmington. 
.  Wilmington. 


Vice.Pi«8ident,  HENRY  E.  DAVIS, Washington. 

Local  Council,  TALLMADGE  A.  LAMBERT,  .  Washington. 


JAMES  G.  PAYNE, .   .   . 
REGINALD  FENDALL,    . 
GEORGE  E.  HAMILTON, . 
CHAS.  W.  NEEDHAM,  .    . 
8.  R.  BOND, 


Washington. 
Washington. 
Washington. 
Washington. 
Washington. 


FLORIDA. 


Vice-President,  JOHN  C.  AVERY, Pensacola. 

Local  Council,  LOUIS  C.  MASSEY, Orlando. 

GEO.  P.  RANEY, Tallahassee. 

C.  D.  RINEHART, Jacksonville. 

B.  S.  LIDDON, Pensacola. 

WILLIAM  A.  BLOUNT,     .    .    .  Pensacola. 


GEORGIA. 


Vice-President,  FRANK  H.  MILLER, 
Local  Council,  BURTON  SMITH, .  .   . 

JOHN  W.  AIKEN,   .   . 

WALTER  B.  HILL,  .    . 

GEORGE  W.  OWENS, 

JOHN  NICHOLSON,  Jb. 


Augusta. 

Atlanta. 

Carters  ville. 

Macon. 

Savannah. 

Savannah. 


IDAHO. 

Vice-President,  HENRY  STUART  GREGORY, .  Wallace. 


ILLINOIS. 


Vioe-ProBident,  THOMAS  DENT,  .... 

Local  Council,  HENRY  WADE  ROGERS, 

ALFRED  ORENDORFF, 
JOHN  H.  HAMLINE.  . 
MERRITT  STARR,  .  .  . 
STEPHEN  S.  GREGORY, 
ROBERT  R.  BALDWIN, 
BLEWETTLEE,  .... 
EUGENE  E.  PRUSSING, 
JAMES  H.  RAYMOND,  . 
LEROY  D.  THOMAN,    . 


Chicago. 

Evanston. 

Springfield. 

Chicago. 

Chicago. 

Chicago. 

Chicago. 

Chicago. 

Chicago. 

Chicago. 

Chicago. 
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INDIAN  TERRITORY. 

Vice-President,  J.  AV.  McLOUD, South  McAlester. 

INDIANA. 

Vice-President,  ROBERT  S.  TAYLOR Fort  Wayne. 

Local  Council,  WILLIAM  L.  TAYLOR,     .    .    .  Indianapolis. 

ROSCOE  O.HAWKINS,      .    .    .Indianapolis. 

JOHN  A.  FINCH Indianapolis. 

MERRILL  MOORES Indianapolis. 

JOHN  W.  KERN, Indianapolis. 

TRUMANF.  PALMER,  .    .    .    .  Monticollo. 

CHARLES  C.  SPENCER,    .    .    .  Montioello. 


IOWA. 


Vice-President,  J.  H.  McCONLOGUE, Mason  City. 

I^al  Council,  H.  E.  DEEMER Red  Oak. 

M.  J.  WADE,      Iowa  City. 

C.  A.  DUDLEY, Des  Moines. 

JAMES  M.  PARSONS,     ....  Rock  Rapids. 

O.  B.  AYRES, Des  Moines. 

J.  J.  McCarthy, Dubuque. 


KANSAS. 


Vice-President,  JOHN  I).  MILLI  KEN,    .    .    .    .  McPherson. 
Local  Council,  CHARLES  B.  SMITH, ...        .  Topeka. 

W^M.  C.  PERKY, Fort  Scott. 

T.  F.  GARVER, Topeka. 

BALIE  P.  WAGGENER,    .    .    .  Atchison. 

CHARLES  8.  GLEE D, Topeka. 

THOMAS  B.  WALL, Wichita. 


KENTUCKY. 


Vice-President,  CHARLES  S.  GRUBBS,  ....  Louisville. 
Local  Council,  WILLIAM  WARWICK  THUM,  Louisville. 

JAMES  S.  PIRTLE,      .    .       .    .  Louisville. 

HELM  BRUCE Louisville. 

W.  J.  IIENDRICK, Frankfort. 

C.  SUYDAM  SCOTT, Lexington. 

THOMAS  W.  BULLITT,     .   .    .  Louisville. 
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LOUISIANA. 


Vice-President,  THOMAS  J.  SEMME3,    .    .    .    .  New  Orleans. 
Local  Council,  ERNEST  B.  KRUTTSCHNIIT,  New  Orleans. 

GEORGE  DENEGRE New  Orleans. 

THOS.  J.  KERN  AN, Baton  Rouge. 


MAINE. 


Vice-Pre8ident;J0SEPHW.  SYMONDS,     .    .    .Portland. 
Local  Council,  EDWARD  WOODMAN,  ....  PorUand. 

FRANK  M.  HIGGINS,    ....  Limerick. 

HANNIBAL  E.  HAMLIN,     .    .  Ellsworth. 

GEORGE  E.  BIRD, Portland. 

FREDERICK  A.  POWERS,    .    .  Houlton. 


MARYLAND. 


Vice-President,  DAVID  W.  SLOAN Cumberland. 

Local  Council,  SKI PWITHWILMKR,    .    .    .    .  BalUmore. 

A.  LEO  KNOTT, -Baltimore. 

GEORGE  WHITE  LOCK,    .    .    .Baltimore. 

GEORGE  M.  SHARP, Baltimore. 

RICHARD  BERNARD,    ....  Baltimore. 

CONWAY  W.  SAMS, Baltimore. 

M.  R.  WALTER, Baltimore. 

STEVENSON  A.  WILLIAMS,  .  Bel  Air. 


MASSACHUSETTS. 

Vice-President,  M.  F.  DICKINSON,  Jr., 
Local  Council,  HORACE  W.  FULLER, 

BABSON  S.  LADD,  .  . 
GEORGE  A.  O.  ERNST, 
HENRY  W.  PUTNAM, 

MICHIGAN. 


.  Boston. 
.  Boston. 
.  Boston. 
.  Boston. 
.  Boston. 


Vice-President,  AUGUSTUS  C.  BALDWIN,    .    .  Pontiac. 
Local  Council,  EDWARD  TAGGART Grand  Rapids. 

GEORGES.  HOSMER Detroit. 

THOMAS  A.  E.  WEADOCK,     .  Detroit. 

A.  L.  MILLARD Adrian. 

CHARLES  M.  WILSON,     .    .    .  Grand  Rapids. 

ANDREW  J.  DO  VEL,     .    .    .    .Manistee. 

FREDERICK  H.  ALDRICH,    .  Cadillac. 
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MINNESOTA. 

Vice-President,  HIRAM  F  STEVENS,     ....  St.  Paul. 
Local  Council,  CHARLES  E.  FLANDRAU,  .    .  St.  Paul. 

RALPH  WHELAN,      ....  Minneapolis. 

MISSISSIPPL 

Vice-Piwident,  C.  B.  HOWRY, (Wash'gton,  D.C.)  Oxford. 
Local  Council,  R.  H.  THOMPSON, Jackson. 

MISSOURL 

Vice-President,  G.  A.  FINKELNBURG,  .    .    .    .  St  Louis. 
Local  Council,  SEYMOUR  D.  THOMPSON,     .  St  Louis. 

EDWARD  C.KEHR, St  Louis. 

FREDERICK  N.  JUDSON,    .    .  St  Louis. 

WILLIAM  8.  CURTIS,    .    .    .    .  St  Louis. 

JOHN  D.  LAWSON, Columbia. 

HUGH  C.  WARD, Kansas  Qty. 

J.  McD.  TRIMBLE, Kansas  City. 

MONTANA. 

Vice-President,  WILLIAM  W.  DIXON,   ....  Butte. 
Local  Council,  WILBUR  F.  SANDERS, ....  Helena. 

NEBRASKA. 

Vice-President,  CHARLES  F.  M ANDERSON,    .  Omaha. 
Local  Council,  CARROLL  S.  MONTGOMERY,   Omaha. 

HENRY  H.  WILSON,     ....  Lincoln. 

N.  S.  HARWOOD, Lincoln. 

JOHN  L.  WEBSTER, Omaha. 

NEW  HAMPSHIRE. 

Vice-President,  JOHN  L.  SPRING, Lebanon. 

Local  Council,  JAMES  F.  COLBY, Hanover. 

FRANK  S.  STREETER,  ....  Concord. 

HENRY  B.  ATHERTON,   .    .   .  Nashua. 

NEW  JERSEY. 

Vice-President,  CHARLES  BORCHERLING,     .  Newark. 
Local  Council,  SAMUEL  H.  GREY, Camden. 

EDWARD  Q.  KEASBEY,  .    .    .  Newark. 

ALEXANDER  GRANT,  Jr.,     .  Newark. 

WM.  H.  VREDENBURGH,   .    .  Freehold. 

JOHN  S.  APPLEGATE,  .    .    .   .  Red  Bank. 
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NEW  YORK. 

Vice-President,  J.  NEWTON  FIERO, Albany. 

Local  Council,  AUSTEN  G.  FOX,     New  York. 

ROBERT  D.  BENEDICT.    .    .    .  New  York. 

EVERETT  P.  WHEELER,    .   .  New  York. 

WALTER  S.  LOGAN, New  York. 

A.  V.  W.  VAN  VECHTEN,    .    .  New  York. 

GRENVILLE  M.  INGALSBE,  .  Sandy  Hill. 

EDWARD  FITCH  BULLARD,  .  New  York. 

FRANCIS  LYNDE  STETSON,  .  New  York. 

WALDO  G.  MORSE, New  York. 

FERDINAND  SHACK,    ....  New  York. 

NORTH  CAROLINA. 

Vice-President,  JOHN  L.  BRIDGERS, Tarboro. 

NORTH  DAKOTA. 

Vice-President,  BURKE  CORBET Grand  Forks. 

OHIO. 

Vice-President,  SAMUEL  F.  HUNT, Cincinnati. 

Local  Council,  WM.  E.  TALCOTT,      Cleveland. 

U.  L.  MARVIN, Akron. 

GILBERT  D.  MUNSON, ....  Zanesvyie. 

M.  R.  PATTERSON, Columbus. 

FRANCIS  B.  JAMES, Cincinnati. 

L.  H.  PIKE,  Toledo. 

ALFRED  D.  FOLLETT,  ....  Marietta, 

OKLAHOMA  TERRITORY. 

Vice-President, 

Local  Council,  JOHN  I.  DILLE, El  Reno. 

OREGON. 

Vice-President,  CHARLES  H.  CAREY,    .   .    .    .Portland. 
Local  Council,  L.  B.  COX, Portland. 

PENNSYLVANIA. 

Vice-President,  SIMON  P.  WOLVERTON,  .    .    .  Sunbury. 
Local  Council,  HENRY  BUDD, Philadelphia. 

R.  A.  MERCUR Towanda. 

R.  L.  ASHHURST, Philadelphia. 

P.  C.  KNOX Pittsburg. 

C.  La  RUE  MUNSON,     .    .   .    .  Williamsport. 

EDWARD  P.  ALLINSON,  .    .    .  Philadelphia. 
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RHODE  ISLAND. 

Vice-President,  JAMES  TILLINGH  AST,     .    .   .Providence. 
Local  Council,  JOHN  H.  STINESS, Providence. 

DARIUS  BAKER, Newport. 

WM.  G.  ROELKER, Providence. 

SOUTH  CAROLINA. 

Vice-President,  GEORGE  LAMB  BUIST,     .    .    .Charleston. 
Local  Council,  B.  L.  ABNEY, Columbia. 

CHARLES  A.  VVOOD.S,    ....  Marion. 

CLARENCE  S.  NETTLES,    .    .  Darlington. 

SOUTH  DAKOTA. 

Vice-President,  CHARLES  O.  BAILEY,  ....  Sioux  Falls. 

Local  Council,  FRANK  R.  AIKENS, Sioux  Falls. 

JOHN  H.  VOORHEES.    ....  Sioux  Falls. 

TENNESSEE. 

Vice-President,  J.  W.  BONNER Nashville. 

Local  Council,  J.  C.  RRADFORD, Nashville. 

J.  M.  DICKINSON. Nashville. 

A.  M.  TILLMAN, Nashville. 

TEXAS. 

Vice-Pre8ident,T.S.  MILLER Dallas. 

Local  Council,  J.  H.  McLEARY, San  Antonio. 

PHILIP  LIND8LEY Dallas. 

T.  F.  HARWOOD, Gonzales. 

UTAH. 

Vice-President,  RICHARD  B.  SHEPARD,  .    .    .  Salt  Lake  City. 

VERMONT. 

Vice-President,  WILLIAM  E.  JOHNSON,   .    .    .  Woodstock. 
Local  Council,  S.  C.  SHURTLEFF, Montpelier. 

CHARLES  M.  WILDS,    .    .    .    .  Middlebury. 

WM.  H.  BUTTON, Middleburv. 

VIRGINIA. 

Vice-President,  WILLIAM  WIRT  HENRY,  .    .  Richmond. 
Local  Council,  S.  S.  P.  PATTESON, Richmond. 

JACKSON  GUY, Richmond. 

BEVERLY  B.  MUNFORD,    .    .  Richmond. 
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VIRGINIA.— Continued. 

WILLIS  B.  SMITH Richmond. 

JOHN  PICKRELL, Richmond. 

CHARLES  A.GRAVES,  .    .    .    .Lexington. 
THEODORE  S.  GARNETT.   .    .  Norfolk. 

S.  GRIFFIN Bedford  City. 

ALEXANDER  HAMILTON,     .  Petersburg. 

WASHINGTON. 

Vice-Pr€sident,GEORGEM.  FORSTER,      .    .      Spokane. 
Local  Council,  CHARLES  E.  SHEPARl),  .    .    .  Seattle. 

WEST  VIRGINIA. 

Vice-President,W.W.  VAN  WINKLE,   .    .    .    .  Parkersburg. 
Local  Council,  WILLIAM  P.  HUBBAKD,     .    .  Wheeling. 

SMITH  D.TURNER, Parkersburg. 

WISCONSIN. 

Vice-Pre8ident,J0HNC.LUDWIG, Milwaukee. 

Local  Council,  JOSHUA  STARK, Milwaukee. 

EDWARD  P.  VILAS, Milwaukee. 

THOMAS  F.  FRAW' LEV,   .    .    .  Eau  Claire. 

GEORGE  G.  GREENE,    .    .    .    .  Green  Bay. 

BREEZE  J.  STEVENS Madison. 

JAMES  G.  FLANDERS,  .    .       .  Milwaukee. 

R.  M.  BASHFORD, Madison. 

BURR  W.  JONES, Madison. 

WYOMING. 

Vice-President,  JOHN  A.  RINER,      Cheyenne. 

Local  Council,  JOHN  W.  LACEY, Cheyenne. 

NELLIS  E.  CORTHELL.    .   .    .  Laramie. 

HERMAN  V.  S.  GROESBECK,  Laramie. 


STANDING   COMMITTEES. 


1897-1898. 


Jurisprudence  and  Law  Reform. 

JOHN  F.  DILLON,  New  Yorlr,  New  York. 
SAMUEL  F.  HUNT,  Cincinnati,  Ohio. 
U.  M.  ROSE.  Little  Rock,  Arkansas. 
MOORFIELD  STOREY,  Boston,  Massachusetts 
R.  S.  TAYLOR,  Fort  Wayne,  Indiana. 


Judicial  Administration  and  Remedial  Procedure. 

WALTER  B.  HILL,  Macon,  Georgia. 
ROBERT  D.  BENEDICT,  New  York,  New  York. 
THOMAS  DENT,  Chicago,  Illinois. 
ALVIN  J.  McCRARY,  Keokuk,  Iowa. 
GEORGE  P.  WANTY,  Grand  Rapids,  Michigan. 


Legal  Education  and  Admission  to  the  Bar. 

GEORGE  M.  SHARP,  Baltimore.  Maryland. 
HENRY  WADE  ROGERS,  Evanston,  Illinois. 
EMLIN  McCLAIN,  Iowa  City,  Iowa. 
HAMPTON  L.  CARSON,  Philadelphia.  Pennsylvania. 
EUGENE  WAMBAUGH,  Cambridge,  Massachuaetis. 


Commercial  Law. 

HENRY  C.  TOMPKINS,  Montgomery,  Alabama. 
WALTER  S.  LOGAN,  New  York,  New  York. 
JAMES  HAGERMAN,  St.  Louis,  Missouri. 
GILBERT  D.  MUNSON,  Zanesville,  Ohio. 
HENRY  BUDD,  Philadelphia,  Pennsylvania. 
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International  Law. 

EVERETT  P.  WHEELER,  New  York,  New  York. 

R  M.  VENABLE,  Baltimore,  Maryland. 

MARTIN  D.  FOLLETT,  Marietta,  Ohio. 

GEORGE  R.  PECK,  Chicago,  Illinois. 

HENRY  E.  DAVIS,  Washington,  District  of  Columbia. 

Publications. 

CHARLES  BORCHERLING,  Newark,  New  Jersey. 
JOHN  D.  LAWSON,  Columbia,  Missouri. 
HENRY  C.  TOMPKINS,  Montgomery,  Alabama. 
JAMES  H.  DEMPSEY,  Cleveland,  Ohio. 
BLEWETT  LEE,  Chicago,  Illinois. 

Gribvances. 

CORTLANDT  PARKER,  Newark,  New  Jersey. 
EDWARD  J.  PHELPS,  Burlington,  Vermont. 
WILLIAM  ALLEN  BUTLER,  New  York,  New  York. 
JAMES  C.  CARTER,  New  York,  New  York. 
JAMES  M.  WOOLW^ORTH,  Omaha,  Nebraska. 

Obituaries. 

JOHN  HINKLEY,  Baltimore,  Maryland. 
CHARLES  CLAFLIN  ALLEN,  St.  Louis,  Missouri. 
R.  WAYNE  PARKER,  Newark,  New  Jersey. 

Law  Reporting. 

E.  Q.  KEASBEY,  Newark,  New  Jersey. 
ADOLPH  MOSES,  Chicago,  Illinois. 
JAMES  LYONS,  Richmond,  Virginia. 
CHARLES  M.  CAMPBELL,  Denver;  Colorado. 
WILLIAM  T.  BRANTLY,  Baltimore,  Maryland. 


SPECIAL  COMMITTEES. 


On  Classification  of  the  Law. 

WILLIAM  A.  KEENER,  New  York,  New  York. 
AUSTEN  G.  FOX,  New  York,  New  York. 
JOHN  C.  GRAY,  Boston,  Massachusetts. 
E.  A.  HARRIMAN,  Chicago,  Illinois. 

On  Indian  Legislation. 

JOHN  B.  SANBORN,  St.  Paul,  Minnesota. 
GARDINER  LATHROP,  Kansas  City,  Missouri. 
L.  G.  KINNE,  Des  Moines,  Iowa. 

On  Uniform  State  Laws. 

LYMAN  D.  BREWSTER,  Chairman,  Danbury,  Connecticut. 

HENRY  C.  TOMPKINS,  Montgomery,  Alabama. 

M.  M.  COHN,  Little  Rock,  Arkansas. 

ROBERT  Y.  HAYNE,  San  Francisco,  California. 

MOSES  HALLETT,  Denver,  Colorado. 

ANTHONY  HKiGINS,  Wilmington,  Delaware. 

HENRY  E.  DAVIS,  Wasliington,  District  of  Columbia. 

R.  W.  WILLIAMS,  Tallahassee.  Florida. 

P.  W.  MELDRIM,  Savannah,  Georgia. 

HENRY  STUART  GREGORY,  Wallace,  Idaho. 

EDWIN  BURRITT  SMITH,  Chicago,  Illinois. 

J.  W.  McLOUD,  South  McAlester,  Indian  Territory. 

W.  P.  FISHBACK,  Indianapolis,  Indiana. 

EMLIN  McCLAIN,  Iowa  City,  Iowa. 

JOHN  D.  MILLIKEN,  McPhereon,  Kansas. 

GEORGE  M.  DAVIE,  Louisville.  Kentucky. 

W\  O.  HART,  New  Orleans,  Louisiana. 

CHARLES  F.  LIBBY,  Portland,  Maine. 

STEVENSON  A.  W^ILLIAMS,  Bclair,  Maryland. 

LEONARD  A.  JONES,  Boston,  Massachusetts. 

T.  J.  O'BRIEN,  Grand  Kapids,  Michigan. 

GEORGE  B.  YOUNG,  St.  Paul,  Minnesota. 
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B.  A.  HILL,  Oxford,  Mississippi. 
GARDINEK  LATHROP,  Kansas  City,  Missouri. 
W.  F.  SANDERS,  Helena,  Montana. 
CHARLES  J.  GREENE,  Omaha,  Nebraska. 
JAMES  F.  COLBY,  Hanover,  New  Hampshire. 
R.  WAYNE  PARKE K,  Newark.  New  Jersey. 
WALTER  S.  CARTER,  New  York,  New  York 
JOHN  L.  BRIDGERS,  Tarboro,  North  Carolina. 
JOHN  H.  DOYLE,  Toledo,  Ohio. 
CHARLES  H.  CAREY,  Portland,  Oregon. 

WALTER  GEORGE  SMITH,  Philadelphia  Pennsylvania. 
JAMES  TILLINGHAST,  Providence,  Rhode  Island. 
H.  E.  YOUNG,  Charleston,  South  Carolina. 

C.  O.  BAILEY,  Sioux  Falls.  South  Dakota. 
B.  M.  ESTES,  Memphis,  Tennessee. 

J.  H.  McLEARY,  San  Antonio.  Texas. 
RICHARD  B.  8HEPARD,  Salt  Lake  City,  Utah. 
WILLIAM  E.  JOHNSON,  Woodstock,  Vermont. 
JAMES  LYONS,  Richmond,  Virginia. 
E.  C.  HUGHES,  Seattle,  Washington. 
W.  W.  VAN  WINKLE,  Parkersburg,  West  Virginia, 
B.  K.  MILLER,  Milwaukee,  Wisconsin. 
JOHN  W.  LACEY,  Cheyenne,  Wyoming. 

On  Federal  Code  op  Criminal  Procedure. 

CHARLES  F.  LIBBY,  PorUand,  Maine. 
CHARLES  J.  HUGHES,  Jr.,  Denver,  Colorado. 
GEORGE  M.  FORSTER,  Spokane,  Washington. 
WILLIAM  S.  CURTIS,  St.  Louis,  Missouri. 
JAMES  M.  BECK,  Philadelphia,  Pennsylvania. 

On  Patent  Law. 

EDMUND  WETMORE,  New  York,  New  York. 

FREDERICK  P.  FISH,  Boston,  Massachusetts. 

CHARLES  E.  MITCHELL,  New  Britain,  Connecticut. 

FRANCIS  RAWLE,  Philadelphia,  Pennsylvania. 

ROBERT  S.  TAYLOR,  Fort  Wayne,  Indiana. 

JAMES  H.  HOYT,  Cleveland,  Ohio. 

JAMES  H.  RAYMOND,  Chicago,  Illinois. 

E.  B.  SHERMAN,  Chicago.  Illinois. 

JOSEPH  C.  FRALEY,  Philadelphia,  Pennsylvania. 

ARTHUR  STEUART,  Baltimore,  Maryland. 

W.  H.  THURSTON,  Providence,  Rhode  Island. 
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PAUL  BAKEWELL,  St  Look,  Miasouri. 

CHARLES  E.  FOSTER,  Washington,  District  of  Columbia. 

On  Unifobmity  op  Procedure  and  Comparative  Law. 

J.  NEWTON  FIERO,  Albany,  New  York. 
FREDERICK  J.  STIMSON,  Boston,  Massachosetta. 
P.  W.  MELDRIM,  Savannah,  Georgia. 
WILLIS  VAN  DEVANTER,  Cheyenne,  Wyoming. 
F.  B.  JAMES,  Cincinnati,  Ohio. 

On  Parole  .axd  Indeterminate  Sentences  of  Prisoners. 

J.  FRANKLIN  FORT,  Newark,  New  Jersey. 
SAMUEL  F.  HUNT,  Cincinnati,  Ohio. 
JOHN  H.  STINESS,  Providence,  Rhode  Island. 
R.  W.  WILLIAMS,  Tallahassee,  IHorida. 
JOHN  D.  LAWSON,  Columbia,  Missouri.    . 

On  Federal  Courts. 

EDMI'ND  WETMORE,  New  York,  New  York. 
SKIPWITH  WILMER,  Baltimore,  Md. 
CHARLES  F.  LIBBY,  Portland,  Maine. 
GEORGE  P.  WANTY,  Grand  Rapids,  Michigan. 
RODNEY  A.  MERCUR,  Towanda,  Pennsylvania. 
JAMES  II.  HOYT,  Cleveland,  Ohio. 
JAMES  H.  RAYMOND,  Chicago,  Illinois. 
HENRY  C.  TOMPKINS,  Montgomery,  Alabama. 
R.  S.  TAYLOR,  Fort  Wayne,  Indiana, 


ALPHABETICAL  LIST  OF  MEMBERS. 

1897-1898. 


Abbott,  B.  F., Atlanta,  Ga. 

Abbot,  Everett  V., New  York,  N.  Y. 

Abert,  William  Stone, Washington,  D.  C. 

Abney,  B.  L., Columbia,  8.  C. 

Adams,  Josiah  R, Philadelphia,  Pa. 

Adams,  Samuel  B.,   .   .  ^      : aiLVRnnah  Ga. 
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WALTER  B.  HILL,  of  Macon,  Georgia. 

ROBERT  D.  BENEDICT,  of  New  York,  New  York. 

A.  J.  McCRARY,  of  Keokuk,  Iowa. 


Allen,  Charles  Claplin, St.  Louis,  Mo. 

Allen,  Frank  D., Boston,  Mass. 

Allen,  Robert,  Jr., Red  Bank,  N.  J. 

Allinson,  Edward  P.,     Philadelphia,  Pa, 

Ames,  James  Barr, Cambridge,  Mass. 

Ames,  John  H., Lincoln,  Neb. 

Anderson,  George  W., Boston,  Mass. 

Andre,  John  K., Philadelphia,  Pa. 

Andrews,  James  D., Chicago,  111. 

Andrews,  William  \V., Cleveland,  Ohio. 

Anoell,  Alexis  C, Detroit,  Mich. 

Angell,  Walter  F., Providence,  R.  I. 

Appleoate,  John  S., RedBank,  N.  J. 

Appleton,  Frederick  H., Bangor,  Me. 

Appleton,  John  H.,     Boston,  Ma^s. 
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Bennett,  S.  C,  Boston,  Mass. 

Bernard,  Richard, Baltimore,  Md. 

Berry,  Walter  V.  R., Washington,  D.  C. 
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Bryaxt,  Wm.  H., Denver,  Col. 

BucHAXAN,  Charles  J., Albany,  N.  Y. 

Buchanan,  Jameb, Trenton,  N.  J. 

BiTDD,  Hexry, Philadelphia,  Pa. 

BuiffT,  George  Lamb, Charleston,  S.  C. 

BuiST,  Henry, Charleston,  S.  C. 
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Conely,  John  D., Detroit,  Mich. 

Conrad,  Holmes Winchester,  Va. 

Cook,  Charles  Sumner, Portland,  Me. 

Cook,  William  W.,   ....   * New  York,  N.  Y. 
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Corthell,  Nbllis  E., Laramie,  Wyo. 

CosTE,  Paul  F., St.  Louis,  Mo. 

Cotter,  James  E., Boston,  Mass. 

Cotter,  John  W., Butte,  Mont. 

CovELL,  George  W., Omaha,  Neb. 

Co  wen,  John  K., Baltimore,  Md. 
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Day,  James  G., Des  Moines,  la. 

Dean,  0.  H., Kansas  City,  Mo. 

Decker,  Westbrook  S., Denver,  Col. 

Deemer,  H.  E., Red  Oak,  la. 

Deery,  John, ...       .  Dubuque,  la. 

DeLacy,  John  F., Eastman,  Ga. 

Demfsey,  Jamek  H., Cleveland,  Ohio. 


ALPHABETICAL   LIST   OF   MEMBERS.  137 

Dexeen,  Charles  S., C  hiaigo,  IlL 

DEsioKK,  George, New  Orleans,  La. 

DENioRE,  Walter  D., New  Orleans,  La. 
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Follett,  Alfred  Dkwey, Marietta,  Ohio. 

Follett,  Martin  D., Marietta,  Ohio. 

Forbes,  Francis, New  York,  N.  Y. 

FoRMAN,  Benjamin  Bice New  Orleans,  La. 

Forster,  George  M., Spokane,  Wash. 

Fort,  J.  Franklin, Newark,  N.  J. 

Foster,  Alfred  D Bo8tf»n,  Mass. 

Foster,  Charles  E., Washington,  D.  C. 

Foster,  George  II., Cleveland,  Ohio. 

F06TER,  Reginald, Boston,  Mass. 

Foster,  Boger, New  York,  N.  Y. 

FowLKR,  A.  C, St.  Louis,  Mo. 

Fowler,  Benjamin  F., Cheyenne,  Wyo. 

Fox,  Austen  G.,     New  York,  N.  Y. 

Fox,  Timothy  J., New  Haven,  Conn. 

Fraley,  Joseph  C, Philadelphia,  Pa. 

Frawley,  Thomas  F., Eau  Claire,  Wis. 

French,  William  B., Boston,  Mass. 

Frby,  Philip  W ' Evansville,  Ind. 

Frost,  Edward  W Milwaukee,  Wis. 

Fuller,  Clifford  W., Cleveland,  Ohio. 

Fuller,  George,       San  Diego,  Cal. 

Fuller,  Horace  W Boston,  Mass. 

FuLLBRTON,  JOSEPH  S , Washington,  D.  C. 

Gager,  Edwin  B Derby,  Conn. 
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Gallagher,  Charles  T., fioeton,  Mass. 

Gans,  Edgar  H., Baltimore,  Md. 

Gantt,  Jameb  B Jefferson  City,  Mo. 

Garfield,  Harry  A., Cleveland,  Ohio. 

Garfield,  James  R., Cleveland,  Ohio. 

Gargan,  Thomas  J.,  .    .    . Boston,  Mass. 

Garland,  Augustus  H  , Washington,  D.  C. 

Garland,  David  S., North  port,  N.  Y. 

Garland,  Spottswood, Wilmington,  Del. 

G A RNETT,  Theodores., Norfolk,  Va. 

Garrard,  Louis  F., Columbus,  Ga. 

Garrard,  William, Savannah,  Ga. 

Garretson,  a  Q., Jersey  City,  N.  J. 

Garretson,  Garrett  J., Newtown.  N.  Y. 

Gartside,  John  M., Chicago,  111. 

Garver,  T.  F., Topeka,  Kan. 

Gast,  Charlfs  E.,     . Pueblo,  Col. 

Gber,  Harrison, Detroit,  Mich. 

Geyelin,  Henry  Laissat, Philadelphia,  Pa. 

Gibbons,  John, (Chicago,  111. 

Gibson,  James, Kansas  City,  Mo. 

Gibson,  James  A., Los  Angeles,  Cal. 

Gibson,  William  K., Milwaukee,  Wis. 

Gifford,  Livingston, New  York,  N.  \. 

Gilbert,  Lyman  D., Harrisburg,  Pa. 

GiLLAN,  W.  Rush, Chamben$burg,  Pa. 

GiLLEN,  William  W., Jamaica,  N.  Y. 

Gilliam,  Marshall  M., Richmond,  Va. 

Gillmer,  James  L, Warren,  Ohio. 

GiLMORE,  James  H., Marion,  Va. 

GiLSON,  N.  S. Fond  du  Lac,  W^is. 

Gleason,  John  H., Albany,  N.  Y. 

Gleed,  Charles  S-, Topeka,  Kan. 

Glezen,  £dwabd  K., Providence,  R.  I. 

GoBLE,  L.  Spencer, Newark,  N.  J. 

GoEBEL,  William, Covington,  Ky. 

Goff,  Frank  H., Cleveland,  Ohio. 

Goodwin,  Frank, Boston,  Mass. 

Gott,  Edward  A., Detroit,  Mich. 

Gould,  Robert  S., Austin,  Texas. 

GouLDER,  Harvey  D., Cleveland,  Ohio. 

Grace,  H.  H.,     West  Superior,  Wis. 

Graham,  George  S., Philadelphia,  Pa. 

(tr anger,  Moses  M., Zanesville,  Ohio. 
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Granger,  Sherman  M., Zanesville,  Ohio. 

Grant,  Alexander,  Jr., Newark,  N.  J. 

Graves,  Charles  A., Lexington,  Ya. 

Gray,  George, Wilmington,  DeL 

Gray,  John  C, Boston,  Mass. 

Green,  Benjamin  W., Emporium,  Pa. 

Greene,  Charles  J., Omaha,  Neb. 

Greene,  George  G., Green  Bay,  Wis. 

Gregg,  Maurice, Baltimore,  Md. 

Gregory,  Charles  N., Madison,  Wis. 

Gregory,  Henry  Stuart, Wallace,  Idaho. 

Gregory,  Stephen  S-, Chicago,  111. 

Grey,  Samuel  H.,  .^ Camden,  N.  J. 

Gripfin,  S., Bedford  City,  Va. 

Griggs,  John  W., Pateison,  N.  J. 

Grinnell,  W.  Morton, New  York,  N.  Y. 

Groesbeck,  Herman  V.  S., Laramie,  Wyo. 

Groot,  George  A., Cleveland,  Ohio. 

Gross,  Charles  £., Hartford,  Conn. 

Grubbs,  Charles,  S., Louisville,  Kv. 

Guernsey,  Nathaniel  T., Dee  Moines,  la. 

GuNCKEL,  Lewis  B.  , Dayton,  Ohio. 

Guthrie,  George  W., Pittsburg,  Pa. 

Guy,  Jackson, Richmond,  Va. 

Haddbn,  Alexander, Cleveland,  Ohio. 

Hagsrman,  Frank, Kansas  City,  Mo. 

Haoerman,  jAMEfe>, St.  Louis,  Mo. 

Hagner,  Alexander  B Washington,  D.  C. 

Hahn,  William  J., Minneapolis,  Minn. 

Hali^  Clarence, Portland,  Me. 

Hale,  George  S., Boston,  Mass. 

Hall,  Bordman, Boston,  Mass. 

Hall,  Edmund, Detroit,  Mich. 

Hall,  Harry  H., New  Orleans,  La. 

Hall,  John  J., Akron,  Ohio. 

Hall,  Matthew  A Omaha,  Neb. 

Hall,  Thomas  L  , Ord,  Neb. 

Hall,  Thomas  W Baltimore,  Md. 

Hall,  William  M.,  Jr., Pittsburg,  Pa. 

Halladay,  George  E Detroit,  Mich. 

Hallett,  Moses, Denver,  Col. 

Hamill,  Hugh  II , Trenton,  N.  J. 

Hamilton,  Alexander, Petersburg,  Va. 

Hamilton,  George  Earnest, Washington,  D.  C. 

Hamlin,  Charles, Bangor,  Me. 
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Hamlin,  Hannibal  E., Ellswortli,  Me. 

Hamline,  John  H., Chicago,  111. 

Hammond,  N.  J., Atlanta,  Cia. 

Hammond,  Wm.  S., Altoona,  Pa. 

Hanchbtt,  Benton, Saginaw,  W.  S,  Mich. 

Hanford,  C.  H.,  Seattle,  Wash. 

Hardin(^  Charles  F.,      Chicago,  111. 

HARKLE.S.S.  James  H Kansas  City,  Mo. 

Harlan,  Henry  D., Baltimore,  Md. 

Harlan,  Jami»  8.,        (Chicago,  111. 

Harmon,  Henry  A.,      Detroit,  Mich. 

Harmon,  Judson, Cincinnati,  Ohio. 

Harriman,  Edward  Avery,  ....  ...  Chicago,  111. 

Harrls,  Stephen  R Bucyrus,  Ohio. 

Harris,  W,  O. Louisville,  Ky. 

Harrison,  Benjamin, Indianapolis,  Ind. 

Harrison,  Lynde, New  Haven,  Conn. 

Harrison,  Richard  A., Columbus,  Ohio. 

Harrity,  William  F., Philadelphia,  Pa. 

Har.««ha,  Walter  S., Detroit,  Mich. 

Hart,  W.  O., New  Orleans,  La. 

Harwood,  N.  S., Lincoln,  Neb. 

Harwood,  T.  F., Gonzales,  Texas. 

Haskell,  Thomas  H., Portland,  Me. 

Hathaway,  Henry  B., New  York,  N.  Y. 

Hatton,  Goodrich, Portsmouth,  Va, 

Hawes,  Gilbert  Ray, New  York,  N.  Y. 

Hawki-sworth,  R.  W., New  York,  N.  Y. 

Hawkins,  R4)scoE  O., .      Indianapolis,  Ind. 

Hayden,  George, Ishpeming,  Mich. 

Haydkx,  James  H., Washington,  D.  C. 

Hayne,  Robert  Y., San  Francisco,  Cal. 

H EB A RD,  Frederic  S., (*hicago,  111. 

Heiges,  (Jkoroe  W.,      York,  Pa, 

Helm,  James  P., .    .  Ixjuisville,  Ky. 

Hem  EN  WAY,  Alfred, Boston,  Mass. 

Hbmen WAY,  George  L., Hopkinton,  Mass. 

Hemphili.,  Joseph, West  Chester,  Pa. 

Henderson,  J.  B., Washington.  D.  C. 

Hender^son,  John  M., Cleveland,  Ohio. 

Henderson,  Robert  R., Cumberland,  Md. 

Hendrick,  W.  J.,       Frankfort,  Ky. 

Henby,  Wm.  Wirt Richmond,  Va. 

Hensel,  W.  U., Lancaster,  Pa. 

Hepburn,  Charles  M., Cincinnati,  Ohio. 
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Berendebn,  Edward  G., Elmira,  N.  Y. 

Herndon,  John  C, Prescott,  Arizona. 

Herod,  William  Pirtt.k, Indianapolis,  Ind. 

Herrick,  G.  E.,      Cleveliuid,  Ohio. 

Herrick,  John  J., Chicago,  IH. 

Herrington,  (Jas8  E., Denver,  Col. 

HiBSTEB,  Isaac Reading,  Pa. 

HiQQiNBOTHAM,  CO., Buckhannon,  W.  Va. 

HiGGiNS,  Anthony Wilmington,  Del. 

HiGGiNS,  Frank  M., Limerick,  Me. 

Hill,  R.  A., Oxford,  Miss. 

Hill,  Walter  B., Macon,  Ga. 

IIiLLES,  William  S., Wilmington,  Del. 

HiNE,  Lemon  G., Washington,  D.  C. 

HiXES,  Cl.vrk  B., Belleville,  Ohio. 

HiNKLEY,  John, Baltimore,  Md. 

Hitchcock,  Henry, St.  Loais,  ^lo. 

HoADLY,  George, New  York,  N.  Y. 

HoADLY,  George,  Jr., Cincinnati,  Ohio. 

IIoBSON,  Henry  W., Denver,  Col. 

Hog  AN,  John  W., Providence,  R.  I. 

HoLDOM,  Jesse, Chicago,  111. 

Hoi^es,  Daniel  B., Kansas  City,  Mo. 

Holt,  George  C, New  York,  N.  Y. 

Holtzman,  John  W., Indianapolis,  Ind. 

Hooper,  Arthur  W., Boston,  Mass. 

Hopkins^  E.  H., Cleveland,  Ohio. 

Hopkins,  George  H., Detroit,  Mich. 

Hopkins,  .W.  S.  B., Worcester,  Mass. 

HoRNBLOWER,  WiLLiAM  B., New  York,  N.  Y. 

Horner,  John  J., Helena,  Ark. 

HosMER,  George  S., Detroit,  Mich. 

Hoxjlton,  Samuel  C, Baltimore,  Md. 

Houston,  William  T., Washington,  D.  C. 

Howe,  Elmer  P., Boston,  Mass. 

Howe,  William  Wirt New  Orleans,  I^. 

Howell,  Andrew, Detroit,  Mich. 

Howry,  Charles  B.,  (Washington,  D.  C),  •    •    •  Oxford,  Miss. 

HowsoN,  Charles, Philadelphia,  Pa. 

Hoyt,  Hiram  J., Muskegon,  Mich. 

HoYT,  James  H., Cleveland,  Ohio. 

Hoyt,  Lucius  W. Denver,  Col. 

Hubbard,  Thomas  H., New  York,  N.  Y. 

Hubbard,  William  P., Wheeling,  W,  Va. 

Huey,  Samuel  B., Philndelphia,  Pa. 


144  AMERICAN    BAR   ASSOCIATION. 

HuFFCUT,  E.  W., Ithaca.  N.  Y. 

HUQHKB,  Benjamin  F., Philadelphia,  Pa. 

HnoHEs,  Charles  E., New  York,  N.  Y. 

HuoHESy  Charles  J.,  Jr. Denver,  Col. 

Hughes,  E.C., Seattle,  Wash- 

Hughes,  Robert  M.,     .   . Norfolk,  Va. 

Hughes^  Thomas Baltimore,  Md. 

Hunt,  Carlbton, New  Orleans,  La. 

Hunt,  Freeman, Boston,  Mass. 

Hunt,  Samuel  F., Cincinnati,  Ohio. 

Hunter,  Charles  F., Milwaukee,  Wis. 

HuRD,  Harvey  B., Chicago,  111. 

HuRLBUTT,  Henry  F., Lynn,  Mass. 

HuRLBUTT,  J.  Beldsn, Norwalk,  Conn. 

Hyde,  William  W., Hartford,  Conn. 

Ingalsbe,  Grenyille  M., Sandy  Hill,  N.  Y. 

Ingersoll,  H.  H., Enoxviile,  Tenn. 

Isaacs,  M.  S.,  New  York,  N.  Y. 

Isham,  Edward  S., Chicago,  III. 

IsHAM,  Pierrefokt, Chicago,  111. 

Jackson,  Robert  F Nashville,  Tenn. 

Jacob,  Ephraim  A., New  York,  N.  Y. 

Jacokeb,  James  A., Pontiac,  Mich. 

Jahn,  CarlG., Columbus,  Ohio. 

James,  Francis  B., Cincinnati,  Ohio. 

Jameson,  Ovid  B  , Indianapolis,  Ind. 

January,  William  L., Detroit,  Mich. 

Jayne,  H.  LaBarre, Philadelphia,  Pa 

Jeffrib,  Malcolm  G., Janesville,  Wis. 

Jenckes,  Thomas  A., Providence,  R.  I. 

Jenkins,  James  G., Milwaukee,  Wis. 

Jenkins,  Robert  PI, Chicago,  111. 

Jenkins,  W.  W., Chippewa  Falls,  Wis. 

Jennings,  Andrew  J., Fall  River,  Mass. 

Jerome,  Thomas  Spencer, Detroit,  Mich. 

Jewbtt,  John  N., Chicago,  111. 

JoHNSOM,  Benjamin  N Boston,  Mass. 

Johnson,  C.  Porter, Chicago,  111. 

Johnson,  D.  H., Milwaukee,  Wis. 

Johnson,  Homer  H., Cleveland,  Ohio. 

Johnson,  M.  B., Cleveland,  Ohio. 

Johnson,  William  E., Woodstock,  Vt, 

Johnston,  Thomas  J., Schenectady,  N.  Y. 

Johnstone,  Georof, Newberry,  S.  C. 

Joline,  Adrian  H New  York,  N.  Y. 
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JoNEB,  AsAHEL  W., YouDgBtown,  Ohio. 

Jones,  Burr  W., Madison,  Wis. 

Jones,  David  Warren, Galliopolis,  Ohio. 

Jones,  J.  Levering Philadelphia,  Pa. 

JoNS9,  Leonard  A., Boston,  Mass. 

Jones,  Bichmond  L., Beading,  Pa. 

Jones,  W.  Martin, Bochester,  N.  Y. 

Joseph,  Emil,     Cleveland,  Ohio. 

JuDsoN,  Frederick  N., St.  Louis,  Mo. 

Karnes,  J.  V.  C, Kansas  City,  Mo. 

Kauffman,  a.  J., Columbia,  Pa. 

Kat,  James  L, Pittsburg,  Pa. 

Kean,  L.  M., Siour  City,  la. 

Ke ASSET,  EIdward  Q., Newark,  N.  J. 

Keener,  Wiixiam  A., Sew  York,  N.  Y. 

Kebnet,  Willard  F., Grand  Bapids,  Mich. 

Kbhr,  Edward  C,        • .  St  Louis,  Mo. 

Keith,  Ira  B., Lynn,  Mass. 

Kellen,  William  V., Boston,  Mass. 

Kellogg,  L.  Laflin, New  York,  N.  Y. 

Kellogg,  Stephen  W., Waterbury,  Conn. 

Kellt,  Bonald, Detroit,  Mich. 

Kenna,  Edward  D., St.  Louis,  Mo. 

Kennah,  Thomas  L., Milwaukee,  Wis. 

Kennedy,  John  C, Boston,  Mass. 

Kennon,  Newell  K., St.  Clairsville,  Ohio. 

Kent,  Charles  A., Detroit,  Mich. 

Kenyon,  William  H., New  York,  N.  Y. 

Kern,  John  W., Indianapolis,  Ind. 

Kernan,  Thomas  J., Baton  Bouge,  La. 

Ketcham,  William  A., Indianapolis,  ind. 

Kiddle,  Alfred  W., New  York,  N.  Y. 

KiLDUFF,  Biohard  G  , Chicago,  111. 

Kino,  George  A., Washington,  D.  C. 

Kinosley,  Willard, Grand  Bapids,  Mich. 

KiNKAiD,  M.  P.,     O^Neill,  Neb. 

Kinne,  Edward  D., Ann  Arbor,  Mich. 

KiNNE,  L.  G., Des  Moines,  la. 

Kitchel,  Stanley  B., Minneapolis,  Minn. 

Kleinhans,  Jacob,       Grand  Bapids,  Mich. 

Kline,  Virgil  P., Cleveland,  Ohio. 

Knapp,  Howard  H.,     .   .       Bridgeport,  Conn. 

Knappkn,  Loyal  £., Grand  Bapids,  Mich. 

Knight,  Jesse, Evanston,  Wyo. 

Knott,  A.  Leo, Baltimore,  Md. 

10 
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Knowlton,  Jerome  C, Ann  Arbor,  Mich. 

Knox,  Charlbb  H., New  York,  N.  Y. 

Knox,  P.  C, Pittsburg,  Pa. 

KoBBLY,  Chables  A., lodianapulis,  Ind. 

Krauthopf,  L.  C, Kansas  City,  Mo. 

Kretzinoer,  George  W.,    .   .  • Cliicugo,  111. 

KbuttsChnitt,  Ernest  B.,     New  Orleans,  La. 

KuLP,  George  B.,     Wilkesbarre,  Pa. 

Lacey,  John  W., Cheyenne,  Wyo. 

Lackner,  Francis, Chicago,  111. 

Ladd,  Babson  S., Boston,  Mass. 

Ladd,  Nath.  W Boston,  Mass. 

Ladd,  Sanford  B., Kansas  City,  Mo. 

Lamb,  Samuel  O., Greenfield,  Mass. 

Lambert,  TAiXMADoi;  A., Washington,  D.  C. 

Lamberton,  C.  L., New  York,  N.  Y. 

Lamberton,  William  B., Harrisbur^,  Pa. 

Lancaster,  Charles  C, Washington,  D.  C. 

Lancaster,  Joseph  Campbell, Philadelphia,  Pa. 

Lanning,  William  M., Trenton,  N.J. 

Larner,  John  B., Washington.  D.  C. 

Latham,  Charles  K., Detroit,  Mich. 

Lathrop,  Gardiner, Kansas  City,  Mo. 

Lawrence,  James, Cleveland,  Ohio. 

Lawson,  John  D., Columbia,  Mo. 

Lawson,  Joseph  A , Albany,  N.  Y. 

Lawton,  Alexander  R.,  Jr Havanuah,  Ga. 

Lea,  Overton, Nashville,  Tenn. 

Leach,  J.  Granville,     Philadelphia,  Pa. 

Leake,  W.  W., Dallas,  Texas. 

Leaken,  William  R., Savannah,  Ga. 

Lear,  Henry,     .  Doylestown,  Pa. 

Lbavitt,  John  Brooks, New  York,  N.  Y. 

Lee,  Blair, Washington,  D.  C. 

Lee,  Blewbtt, Chicago,  111. 

Lee,  Jay  P., Lansing.  Mich. 

Leoendre,  James, New  Orleans,  La. 

Legg,  J.  H.  C, Centreville,  Md. 

Lehman,  Fred.  W.,      St.  Louis,  Mo. 

Levinson,  S.  O., Chicaa;o,  111. 

Levis,  Howard  C. , Schenectady,  N.  Y. 

Lewenthall,  A.,  Jr  , Greenville,  Miss. 

Lewi8|  Charlton  T., New  York,  N.  Y. 

Lewis,  H,  M., Madison,  Wis. 

Lewis,  James  M., St.  Louis,  Mo. 
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Lewis,  R.  Bybd, Washington,  D.  C. 

Lewis,  W.  Draper, Philadelphia,  Pa. 

LiBBY,  Charles  F Portland,  Me. 

LiDDON,  Benjamin  S., Pensacola,  Fla. 

LiOHTNER,  Clarence  A., Detroit,  Mich. 

LiNDSLEY,  Philip, Dallas,  'Jex. 

LioNBER({ER,  Isaac  H., St.  Louis,  Mo. 

Locke,  Joseph  A Portland,  Me. 

Lodge,  Frank  T., .  Detroit,  Mich. 

LooAN,  James  A., Philadelphia,  Pa. 

Logan,  Walter  S., New  York,  N.  Y. 

London,  Alexander  T., Birmingham,  Ala. 

LoNGUEYiLLE,  J.  C, Dubuque,  la. 

Lore,  Charles  B., Wilmington,  Del. 

Lov ELAND,  Frank  O., Cincinnati.  Ohio. 

LowDEN,  Frank  O., Chicago,  IH. 

Lowndes,  Ltx)YD Cumberland,  Md. 

Lowrey,  Dwioht  M., Philadelphia,  Pa. 

LuDWio,  John  C, Milwaukee,  Wis. 

LuNT,  Horace  G., Colorado  Springs,  Col. 

Lyon,  Adrian, Perth  Amlwv,  N.  J. 

Lyons,  James, .•  Richmond,  Va. 

MacFarland,  W.  W., New  York,  N.  Y. 

Mack,  Julian  AV., Chicago,  IH. 

Mackall,  Thomas  B., Baltimore,  Md. 

Mackall,  William  W.,  . .    .  Savannah,  Oa. 

Mackoy,  William  H., Cincinnati,  Ohio. 

Macpherson,  Ernest, Louisville,  Kv. 

Maddox,  Samuel, Washington,  D.  C. 

Madill,  George  A. St.  Louis,  Mo. 

Maffett,  James  T.,       Clarion,  Pa. 

Mallon,  Guy  Ward, Cincinnati,  Ohio. 

Mallory,  James  A., Milwaukee,  Wis. 

Malone,  Thos.  H Nashville,  Tenn. 

Manderson,  Charles  F., Omaha,  Neb. 

Manning,  William  J., Cliicago,  111. 

Marbury,  William  L Jialtimore,  Md. 

Markley,  J.  £.  £., Mason  Citj,  la. 

Marks,  Albert  D., Nashville,  Tenn. 

Marb,  Robert  H.,  Jr., New  Orleans,  La. 

Martin,  Horace  H., Chicago,  111. 

.Martin,  J.  Willis, Philadelphia,  Pa. 

Martin,  P.  H., Green  Bay,  Wis. 

Martindalb,  Charles Indianapolis,  Ind. 

Martyn,  Chauncey  W., Chicago,  HI. 
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Marvin,  U.  L.,    .    .    .       Akron,  Ohio. 

Mason,  John  T.  (John  T.  Ma80N,  R  ),    .   .   .   .  Baltimore.  Md. 

Masset,  Louis  C, Orlando,  Fla. 

Mather,  Robert, Chicago,  111. 

Matthews,  C.  Bentley, .   .  Cincinnati,  Ohio. 

Mauro,  Philip. Washington,  1).  C. 

Maxwell,  Lawrence,  Jk., Cincinnati,  Ohio. 

May,  Henry  F., Denver,  Col. 

Maynadier,  George  Y.,     Bel  Air,  Md. 

Mechem,  Floyd  R.,  Ann  Arbor,  Mich. 

Meddauuh,  Elijah  W., Detroit,  Mich. 

Meldrim,  p.  W., Savannah,  Ga. 

Meloy,  William  A. Washington,  D.  C. 

Mercer,  George  A., Savannah,  Ga. 

Mercer,  George  Gluyas, Philadelphia,  Pa. 

Mercur,  Rodney  A Towanda,  Pa. 

Merrick,  Charles  D., Parkersburg,  W.  Va. 

Merrick,  Edwin  T.,         New  Orleans,  La. 

Merrick,  (jeokge  Peck, Chicago,  111. 

Merrill,  John  Houston, Philadelphia,  Pa. 

Mervine,  N1CHOJ.AS  P., Altoona,  Pa. 

Miller,  Augustus  S., Providence,  R.  I. 

Miller,  B.  K., Milwaukee,  Wis. 

Miller,  B.  K.,  Jr., Milwaukee,  Wis. 

Miller,  E.  Spencer, Philadelphia,  Pa. 

MiLLEB,  Frank  H., •    •  Augusta,  Ga. 

Miller,  George  P., Milwaukee,  Wis. 

Miller,  John  S., Chicago,  111. 

Miller,  N.  Duboh, Philadelphia,  Pa. 

Miller,  Peyton  F  , Albany,  N.  Y. 

Miller,  T.  S., Dallas,  Texas. 

Miller,  Willum  J., Washington,  D.  (•. 

Miller,  William  K .    .  Augusta,  Ga. 

Miller,  W.W., New  York,  N.  Y. 

MiLLiKEN,  John  D., McPherson,  Kan. 

MiLNOR,  M.  Cleiland New  York,  N.  Y. 

Mitchell,  Charles  E.  , New  York,  N.  Y. 

Mitchell,  John  H., La  Plata,  Md. 

MoFFiT,  John  T., Tipton,  la. 

MoNNEiT,  F.  S., Bucyrus,  Ohio. 

Monroe,  Charles, Los  Angeles,  Cal. 

Montgomery,  Carroll  S., .  Omaha,  Neb. 

Montgomery,  Martin  V Lansing,  Mich. 

Montgomery,  Oscar  H., Seymour,  Ind. 

Montgomery,  Richard  A., Lansing,  Mich. 
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Montgomery,  Robebt  M., Lansing,  Mich. 

Moore,  John  B., New  York,  N.  Y. 

Moore,  John  J., Ottawa,  Ohio. 

Moore,  Samuel  P., Rochester,  N.  Y. 
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Robinson,  Ralph, Baltimore. 
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Urneb,  Milton  G., Frederick. 
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McEvoy,  John  W., Lowell. 
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ScHOFiELD,  William, Boston. 
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Stimson,  Frederic  J., Boston. 
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Aldrich,  Fred.  H., Cadillac. 
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Baldwin,  Augustus  C, Pontiac. 
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Bates,  George  W., Detroit. 
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Chadbourne,  Thomas  L., Houghton. 

Champlin,  John  W., Grand  Rapids. 

Cheever,  Noah  W., Ann  Arbor. 

CoNELY,  Edwin  F., Detroit. 

Conely,  John  D., Detroit. 
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CooLEY,  Thomas  M Ann  Arbor. 

CowLEs,  Israel  T., Detroit. 
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Crocker,  T.  M., Port  Huron. 

Cutcheon,  Sullivan  M., Detroit. 

Denison,  Arthur  C Grand  Rapids. 

Dickinson,  Don  M., Detroit. 

Douglas,  Samuel  T., Detroit. 

Douglas,  Samuel  T.,  2nd, Detroit. 

Do VEL,  Andrew  J., Manistee. 
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Driggs,  Frederick  E., Detroit. 
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DuRAND,  Lorenzo  T., Saginaw,  E.  S. 
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Kleinhans,  Jacob, Grand  Rapids. 
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McGarry,  Thomas  F., Grand  Rapids. 
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Parkhurst,  John  G., Coldwater. 
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Pond,  Ashley, Detroit. 
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Radford,  George  W., Detroit. 
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RoBSOK,  Frank  E., Detroit. 
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Holmes,  Daniel  B., Kansas  City. 
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Sanders,  James  U., Helena. 
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APPENDIX 


ADDRESS -OF  THE  PRESIDENT, 

JANIES    ISrl.     NA/'OOLWORTH, 
OF  OMAHA,  NEBRASKA. 


Gentlemen : 

The  pleasure  of  congratulating  you  upon  meeting  under 
such  delightful  auspices,  is  qualified  by  two  events  of  melan- 
choly interest.  Since  our  last  meeting,  John  Randolph 
Tucker  has  died.  He  was  President  of  the  Association  in 
1892-3 ;  delivered  the  annual  address  in  1892,  and  read  a 
valuable  paper  in  1888.  He  was  a  familiar  and  conspicuous 
figure  at  our  meetings.  His  gracious  and  impressive  person- 
ality, his  wide  and  generous  erudition,  and  his  enthusiastic 
devotion  to  his  chosen  profession  as  a  teacher  of  the  law  made 
him  an  unique  and  interesting  character.  His  public  services 
and  private  virtues  make  it  fit  that  at  this  meeting  some  special 
notice  be  taken  of  his  death. 

In  1893-4  Thomas  M.  Cooley  was  President  of  the  Asso- 
ciation. His  address  was  of  exceptional  wisdom  and  power. 
In  1881  he  read  a  valuable  paper.  His  books  on  various 
branches  of  the  law  are  very  useful  and  are  held  in  the 
highest  esteem.  His  services  in  judicial  and  quasi  judicial 
stations,  extending  through  many  years,  cannot  be  overesti- 
mated. Under  the  weight  of  great  age,  he  has  been  with- 
drawn from  any  further  share  in  the  affairs  of  this  world,  and 
he  now  awaits  the  summons  to  another.  You  may  think  it 
proper  to  communicate  to  him  some  expression,  in  the  hope 
that  he  may,  before  the  end  comes,  apprehend  the  deep  sincer- 
ity of  your  respect. 

During  the  year,  gentlemen  of  great  respectability  interested 
in  the  National  Association  of  Credit  Men  have  sought  con- 
ferences with  me,  with  a  view  to  joint  action  of  their  society 
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and  ours  in  an  effort  to  secure  legislation  looking  to  the  sup- 
pression of  fraudulent  practices  of  insolvent  debtors.  Their 
propositions  seemed  to  me  expedient  and  useful,  but  I  did  not 
feel  authorized  to  go  farther  than  express  a  personal  sympathy 
with  their  efforts.  You  may  think  it  wise  to  direct  the  Execu- 
tive Committee  or  the  Committee  on  Uniform  State  Laws  to 
confer  with  that  organization  with  a  view  to  united  action  on 
behalf  of  legislation  on  the  subject  in  which  it  is  specially 
concerned. 

The  members  of  the  General  Council  for  several  of  the 
states,  some  at  personal  inconvenience,  have  secured  for  my 
use  copies  of  the  statutes  enacted  at  the  last  sessions  of  the 
Legislatures  of  their  respective  states,  and  have  furnished  me 
valuable  notes  upon  such  of  those  statutes  as  they  thought  of 
general  interest.  The  acts  of  the  Legislatures  of  California, 
New  York,  Colorado,  Florida,  Iowa,  Nebraska,  Pennsylvania, 
Texas  and  West  Virginia  have  not  been  issued  in  time  to 
reach  me;  but  notes  of  the  members  of  the  General  Council 
for  California,  New  York,  Pennsylvania,  Texas  and  Florida 
enable  me  measurably  to  apprehend  the  nature  of  the  legisla- 
tion of  those  States.  Georgia,  Louisiana,  Ohio,  Vermont,  Vir- 
ginia and  Maryland  and  the  Indian  Territory  have  biennial 
sessions,  which  did  not  fall  in  the  present  year.  In  Delaware 
and  Oregon  no  acts  of  a  general  nature  were  passed.  The. 
following  review  covers  acts  of  Congress  and  of  the  legisla- 
tures of  the  other  states. 

This  great  body  of  statutes  comprehends,  on  the  one  side, 
the  legislation  of  Congress,  and,  on  the  other,  the  acts  of  the 
Council  of  the  Cherokee  Nation.  The  one  concerns  a  great 
people  of  77,000,000  souls,  occupying  a  large  part  of  a  great 
continent,  with  various,  intimate  and  complex  relations  with 
all  the  nations  of  the  earth ;  the  other  is  the  feeble  imitation 
of  civilized  government  by  a  community,  which,  within  a  few 
generations,  has  partially  abandoned  the  usages  of  a  nomadic 
people.  Between  the  two,  are  ranged  a  miscellaneous  mass  of 
statutes,  the  general  principles  of  which  are  homogeneous  and 
follow  the  lines  of  former  legislation. 
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Congressional  Legislation. 

At  the  second  session  of  the  fifty-fifth  Congress,  an  act  was 
passed  extending  the  privileges  of  the  copyright  of  dramatic 
compositions  to  musical  compositions,  and  vesting  in  the  Cir- 
cuit Courts  jurisdiction  to  issue  injunctions  restraining  the 
performance  or  representation  of  any  dramatic  or  musical 
^  composition. 

Another  withdraws  from  the  Supreme  Court  and  vests  in  the 
Circuit  Courts  of  Appeals,  jurisdiction  to  hear  and  determine 
appeals  and  writs  of  error  in  criminal  cases  not  capital. 

Another  authorizes  ofiicers  of  the  regular  army,  who  served 
in  the  late  war  and  have  been  honorably  dischargeil  or  resigned 
from  service,  to  bear  the  official  title,  and,  upon  occasions  of 
ceremony,  to  wear  the  uniform  of  the  highest  rank  they  have 
held  by  brevet  or  other  commission. 

Another  exempts  yachts  belonging  to  a  regularly  organized 
yacht  club  of  any  foreign  nation  which  shall  extend  like  privi- 
leges to  yachts  of  the  United  States,  from  entering  or  clearing 
at  the  custom  house,  on  entering  or  leaving  a  port,  and  from 
paying  tonage  tax,  if  not  built  outside  of  the  United  Statep, 
unless  such  ownership  or  charter  was  acquired  prior  to  the 
passage  of  the  act. 

Another  forbids  the  deposit  with  any  express  company  or 
other  common  carrier,  for  carriage  from  one  state  or  terj:itory 
of  the  United  States  or  the  District  of  Columbia  to  any  other 
state  or  territory,  of  any  obscene,  lewd  or  lascivious  book, 
pamphlet,  picture,  paper,  letter,  writing,  printed  or  other  mat- 
ter of  indecent  character,  or  any  article  or  thing  designed  or 
intended  for  the  prevention  of  conception,  or  procuring  an 
abortion,  or  any  written  or  printed  card,  letter,  circular,  book, 
pamphlet,  advertisement  or  notice  of  any  kind  giving  informa- 
tion where,  how  or  to  whom  or  by  what  means  any  of  the 
above  mentioned  articles,  matters  or  things  may  be  ol)tained. 

An  act  makes  it  penal  to  set  on  fire  or  cause  to  be  set  on 
fire  any  timber,  underbrush  or  grass  upon  the  public  domain, 
or  carelessly  or  negligently  leave  or  suffer  fire  to  burn  unnt- 
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tended  near  any  timber  or  other  inflammable  material,  and 
requiring  all  persons  who  shall  build  a  camp  or  other  fire  in  or 
near  any  forest,  timber  or  other  inflammable  material  upon  the 
public  domain,  before  breaking  camp  or  leaving  said  fire,  to 
totally  extinguish  it. 

Another  act  was  passed  to  prevent  the  importation  of  impure 
and  unwholesome  tea,  with  provisions  for  ascertaining  and  fixing 
uniform  standards  of  purity,  quality  and  fitness  for  consumption, 
of  all  kinds  of  tea  imported  into  the  United  States.  It  contains 
stringent  and  numerous  provisions  for  detecting  adulterations 
of  tea,  and  for  the  export  of  inferior  and  condemned  tea,  and 
the  destruction  of  such  as  may  remain  within  the  United 
States  six  months  after  its  final  examination. 

An  act  better  to  define  and  regulate  the  rights  of  aliens  to 
hold  and  own  real  estate  in  the  states  and  territories  is  amenda- 
tory of  a  former  act  on  the  same  subject.  It  excepts  from  its 
operation  all  citizens  or  subjects  of  foreign  countries  hav- 
ing treaties  with  this  government,  inconsistent  with  the  terms 
of  the  act,  aliens  who  shall  become  bona  fide  residents  of  the 
United  States,  and  lots  in  cities,  towns  and  villages  and  min- 
ing claims;  but  resident  aliens,  ceasing  to  be  bona  fide  resi- 
dents of  the  United  States,  shall,  within  ten  years  from  the 
time  they  cease  to  be  such  bona  fide  residents,  convey  such 
lands.  There  are  many  other  provisions  which  are  much  like 
similar  statutes  lately  passed  in  many  of  the  states. 

The  act  regulating  fraternal  and  beneficial  associations  in 
the  District  of  Columbia  will  be  noticed  hereafter. 

An  act  amending  the  laws  relating  to  navigation  contains 
numerous  and  important  changes  in  former  acts,  particularly 
of  the  rules  for  navigation  on  the  high  seas. 

An  act  revising  and  amending  the  statutes  relating  to  pat- 
ents was  passed  as  the  result  of  the  efforts  of  the  Association, 
acting  through  its  Committee  on  Patent  Law. 

An  act  defining  the  jurisdiction  of  the  United  States  Cir- 
cuit Courts,  in  cases  brought  for  the  infringement  of  letters 
patent,  solves  a  question  upon  which  the  judges  have  held  dif- 
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ferent  opinions,  by  vesting  jurisdiction  in  the  court  of  the  dis- 
trict of  which  the  defendant  is  an  inhabitant,  or  in  which  he 
shall  have  committed  acts  of  infringement  and  have  a  regular 
and  established  place  of  business.  A  defendant  who  is  not  an 
inhabitant  of  the  district  in  which  a  suit  is  brought,  but  in 
which  he  has  a  regular  and  established  place  of  business,  may 
be  served  with  process  by  its  delivery  to  his  agent  or  agents 
engaged  in  conducting  such  business  in  the  district. 

Congress  has  also  passed  a  tariff  act,  the  provisions  of  which 
cannot  be  usefully  or  conveniently  set  forth  here. 

Trusts. 

In  many  states  acts  have  been  passed  for  the  suppression  of 
combinations  to  regulate  and  limit  trade,  labor  and  produc- 
tion. Some  of  them  have  been  supplementary  to  former  ones ; 
others  repeal  former  acts  and  are  more  stringent ;  and  in 
others  the  subject  has  received  attention  for  the  first  time.  In 
almost  all  respects,  the  legislation  is  like  that  adopted  in  other 
states  in  former  years.  It  will  be  quite  enough  to  state  its 
general  character.  The  word  "  trust  "  is  taken  as  descriptive 
of  any  combination,  not  only  of  capital  and  skill,  but  also  of 
"  acts ;  "  a  vague  expression,  intended,  I  suppose,  to  contain 
within  the  circumscription  of  the  word  "trust,"  everything 
that  may  be  done  by  two  or  more  persons  in  almost  all  em- 
ployments. The  Kansas  act  enumerates  the  purposes  to 
further  which  trusts  shall  not  be  formed,  thus  : 

"  First.  To  create  or  carry  out  restrictions  in  trade  or 
commerce  or  aids  to  commerce,  or  to  carrv  out  restrictions  in 
the  full  and  free  pursuit  of  any  business  authorized  or  per- 
mitted by  the  law^s  of  this  state  ;  second,  to  increase  or  reduce 
the  price  of  merchandise,  produce  or  commodities,  or  to  con- 
trol the  cost  or  rates  of  insurance ;  third,  to  prevent  competi- 
tion in  the  manufacture,  making,  transportation,  sale  or  pur- 
chase of  merchandise,  produce  or  commodities,  or  to  prevent 
competition  in  aid  of  commerce;   fourth,  to  fix  any  standard 
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or  figure,  whereby  its  price  to  the  public  shall  be,  in  any  man- 
ner, controlled  or  established,  any  article  or  commodity  of 
merchandise,  produce  or  commerce  intended  for  eale,  use  or 
consumption  in  this  state;  fifth,  to  make  or  enter  into,  or 
execute  or  carry  out,  any  contract,  obligation  or  agreement  of 
any  kind  or  description  by  which  they  shall  bind  or  have  to 
bind  themselves  not  to  sell,  manufacture,  dispose  of  or  trans- 
port any  article  or  commodity  or  article  of  trade,  use,  mer- 
chandise, commerce  or  consumption  below  a  common  standard 
figure  or  by  which  they  shall  agree  in  any  manner  to  keep  the 
price  of  such  article,  commodity  or  transportation  at  a  fixed  or 
graded  figure,  or  by  which  they  shall  in  any  manner  establish 
or  settle  the  price  of  any  article  or  commodity  or  transporta- 
tion between  them  or  themselves  and  others  to  preclude  a  free 
and  unrestricted  competition  among  themselves  or  others  in 
transportation,  sale  or  manufacture  of  any  such  article  or 
commodity,  or  by  which  they  shall  agree  to  pool,  combine  or 
unite  any  interest  they  may  have  in  connection  with  the 
manufacture,  sale  or  transportation  of  any  such  article  or 
commodity,  that  its  price  may  in  any  manner  be  affected/* 
I  do  not  mean  to  say  that  the  acts  of  other  states  follow 
in  terms  this  particular  enumeration  of  the  purposes  of  the 
obnoxious  "trusts;'*  but  all  in  more  or  less  general  terms 
cover  the  same  subjects.  These  acts  are  all  highly  penal. 
Most  of  them  banish  foreign  corporations  from  the  state,  and 
forfeit  the  charters  of  domestic  corporations,  which  are  guilty 
of  the  offense ;  and  they  declare  any  thing  in  any  wise  in 
furtherance  of  the  purposes  of  a  **  trust "  a  misdemeanor  pun- 
ishable by  fine  and  imprisonment.  Generally,  the  enforce- 
ment of  the  law  is  not  only  committed  to  the  prosecuting 
officer  of  the  county,  but  is  imposed  upon  the  Attorney-Gen- 
eral of  the  state.  The  acts  are  drawn  with  more  than  usual 
care  arid  particularity,  with  the  view,  by  precise  and  compre- 
hensive provisions,  of  reaching  every  party  in  any  way  impli- 
cated in  the  offense  created  by  them.  In  some,  labor  organ- 
izations  are  excepted   from    the  provisions  of  the  acts ;  in 
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others,  agricultural  products  while  in  the  hands  of  the  pro- 
ducer or  raiser.  Actions  for  damages  are  also  given  to  any 
person  injured  by  any  ''trust'*  against  any  person  operating 
the  same. 

The  following  states  have,  during  the  past  year,  passed  acts 
of  the  character  above  described  :  Alabama,  Arkansas,  Geor- 
gia, Illinois,  Indiana,  Nebraska,  Kansas,  Maine,  Mississippi, 
Missouri,  North  Dakota,  South  Dakota,  South  Carolina, 
Tennessee  and  Wisconsin. 

Stock  Yards. 

In  Kansas  and  Nebraska,  acts  have  been  passed  declaring 
stock  yards  doing  a  certain  volume  of  business,  of  which  there 
is  but  one  in  each  state,  public  markets ;  reducing  the  charge 
heretofore  made  by  the  companies  operating  such  yards  about 
twenty-five  per  cent. ;  and  imposing  severe  penalties  for  exact- 
ing more  than  the  statutory  rates.  They  are,*  perhaps,  local ; 
and,  as  such,  not  strictly  within  the  class  of  legislation  which 
the  President  of  the  Association  is,  by  its  constitution,  re- 
quired to  make  mention  of,  but  questions  of  the  most  extensive 
and  important  interest  are  raised  by  them.  One  is  whether 
Stock  Yards  are,  like  the  elevators  in  Munn's  Case  (94  U.  S. 
113),  Budd*s  Case  (148  U.  S.  517)  and  Brass's  Case  (153  * 
U.  S.  391),  engaged  in  a  public  employment,  in  such  wise 
that  their  property  is  affected  by  a  public  interest ;  and 
whether,  by  reason  of  the  fact  that  shipments  of  stock  to  the 
yards,  being  very  largely  from  western  to  eastern  states,  on 
through  bills  of  lading,  and  stopping  for  rest  and  feed,  and  in 
many  cases  sold  there,  the  business  of  the  companies  is  inter- 
state and  within  the  commerce  clause  of  the  constitution.  If 
cases  brought  to  restrain  the  enforcement  of  these  acts  are  car- 
ried to  a  final  determination,  they  will  be  of  national  interest. 

Building  and  Loan  Associations. 

The  student  of  social  evolution  will  be  interested  in  an  act 
of  Congress  and  acts  of  the  legislatures  of  Alabama,  Arizona, 
14 
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Connecticut,  Illinois,  Indiana,  Maine,  Montana,  Missouri, 
Wisconsin  and  Wyoming,  for  the  incorporation,  management 
and  supervision  of  what  are  known  as  Building  and  Loan 
Associations,  the  provisions  of  which  are  very  similar.  Acts 
of  the  same  character  have  heretofore  been  enacted  in  many  of 
the  states.  It  is  evident,  from  the  frame  of  these  statutes, 
that  they  are  the  work  of  persons  intimately  acquainted  with 
the  operation  of  these  associations,  and  interested  in  them, 
and  have  probably  been  enacted  at  their  instance.  However 
that  may  be,  their  minute  and  particular  provisions  guard  the 
interests  both  of  the  corporation  and  their  members,  in  every 
exigency  which  can  be  readily  anticipated.  All  that  the 
legislature  of  Connecticut  did  at  its  last  session  was  to  provide 
for  the  appointment  of  a  Commissioner,  whose  duty  it  is  to 
visit  and  examine  annually  or  oftener,  every  domestic  and 
foreign  building  and  loan  association  and  mortgage  investment 
company  doing  business  in  the  state,  with  efficient  power  of 
regulation.  His  salary  of  $2,500  and  his  expenses  limited  to 
$500,  are  levied  upon  and  collected  from  the  associations  sub- 
ject to  his  jurisdiction. 

Arizona  has  been  content  to  deal  only  with  foreign  cor- 
porations ;  requiring  them  to  give  security  for  the  protection 
of  stockholders  living  in  the  territory.  The  required  security 
may  be  by  bond  in  the  penal  sum  of  $15,000,  with  two  or 
more  sufficient  sureties,  bonds  of  the  territory  or  counties 
thereof,  or  of  a  reliable  surety  company,  or  first  mortgages  on 
real  estate.  The  securities  are  required  to  be  deposited  in  the 
territorial  treasury  in  a  package  marked  with  the  name  of  the 
corporation  from  which  the  same  is  received,  there  to  remain 
for  the  benefit  of  the  stockholders.  Provision  is  also  made  for 
strengthening  the  securities  when  necessary,  withdrawing  them 
under  certain  circumstances,  and  giving  a  judgment  creditor 
execution  thereon.  The  legislation  of  other  states,  sometimes 
by  original  acts  and  sometimes  by  amendments  and  revisions 
of  former  acts,  provides  for  the  incorporation  of  companies 
either  under  the  acts  themselves,  or  under  general  incorpor- 
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ation  statutes.  The  scheme  of  these  acts,  stated  in  a  very 
general  way,  is  this  :  The  funds  of  a  company  are  raised  by 
payments  by  members  upon  the  stock  subscribed  by  them. 
These  payments  are  small  and  are  called  dues  and  are  required 
usually  at  short  intervals.  Shares  are  liable  to  forfeiture  if 
the  holder,  fail  to  pay  his  dues  or  meet  other  requirements, 
and  may  be  pledged  for  loans  to  the  holder  by  the  company. 
Holders  of  unpledged  stock  may  under  certain  limitations 
withdraw,  upon  giving  a  certain  notice,  and  are  entitled  to 
what  they  have  paid  in,  with  interest  and  a  share  of  the  profits, 
and  unpledged  shares  may  be  called  in  and  retired  by  the 
directory.  The  funds  of  the  company,  after  paying  expenses 
and  other  proper  charges,  are  offered  for  loan  to  stockholders, 
and  if  none  of  them  accept  the  offer,  to  other  parties.  Minors 
are  empowered  to  become  stockholders  with  the  same  rights 
and  liabilities  as  adults.  Visitation  of  the  association  is  pro- 
vided for  by  a  state  officer,  bearing  one  title  or  another,  who 
has  large  powers  to  correct  irregular  and  dishonest  dealings, 
and  call  the  stockholders  together  to  consider  the  condition  of 
the  company,  whenever  he  deems  it  unsafe  and  ought  to  be 
wound  up.  Very  full  and  minute  reports  by  the  directory  or 
officers  must  be  made  to  the  stockholders  and  filed  with  the 
proper  state  officer. 

The  statutes  differ  from  one  another  in  some  details ;  the 
provisions  of  some  are  more  minute,  particular  and  stringent 
than  those  of  others,  but  the  above  statement  gives  a  view  of 
their  general  scope.  It  is  not  easy  to  see  how  the  company 
can  be  regulated  more  rigorously  and  wisely.  In  some  states 
experience  has  not  realized  the  expectations  which  these  acts 
seem  to  justify.  Too  often  the  very  stringency  of  legal  re- 
straints has  inspired  a  confidence  which  has  been  betrayed. 
But,  speaking  generally,  it  may  be  said  that  these  associations 
are  well  conducted  and  are  very  useful.  They  encourage 
thrift  and  economy,  quite  as  much  as,  and,  perhaps,  more 
than  savings  banks,  because  they  bring  their  advantages  home 
to  persons  making  small  savings,  with  the  promise  of  higher 
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returns  and  assist  their  members  to  acquire  homes.  Their 
popularity  is  shown  by  their  great  numbers,  the  rapid  increase 
of  their  membership,  and  the  volume  of  their  assets.  They 
are  an  example  of  the  value  of  combination  and  of  the  neces- 
sity of  conservative  management. 

Mutual  Benefit  Associations. 

Arizona,  Indiana,  Missouri,  Maine  and  Tennessee  have 
passed  acts  for  the  incorporation  of  societies  formed  and  car- 
ried on  for  the  sole  benefit  of  their  members  or  their  benefi- 
ciaries, who  belong  to  the  Orders  of  Masons,  Knights  of 
Pythias  and  like  organizations.  The  object  of  these  societies 
is  to  make  provision,  in  case  of  death,  sickness  or  physical 
disability  of  unfortunate  members,  for  the  payment  to  them 
of  sums  from  funds  derived  from  assessments  or  dues  collected 
from  members.  They  are  required  to  make  and  file  with  the 
proper  officer  of  the  state  reports  setting  forth  their  opera- 
tions and  the  condition  of  their  affairs  during  the  preceding 
year,  in  forms  prescribed  by  a  State  oflScer  ;  and  any  associa- 
tion neglecting  or  refusing  to  make  such  report,  or  failing  to 
comply  with  the  provisions  of  the  act  in  any  respect,  is  liable 
to  an  injunction,  upon  the  application  of  the  attorney  general, 
restraining  it  from  carrying  on  the  business.  The  acts  con- 
tain inhibitions  against  soliciting  agents,  and  against  contracts 
of  a  member  giving  a  vested  right  in  his  interest  in  the  associa- 
tion, and  exemptions  from  seizure  on  legal  process  of  the 
money,  benefit,  charity,  relief  or  aid  already  paid  or  to  be 
paid  by  the  member.  The  associations  are  required  to  appoint 
a  person  upon  whom  process  may  be  served,  which  shall  be 
sufficient  service  upon  the  association. 

Patriotic  Societies. 

New  Jersey  has  passed  an  act  for  the  incorporation  of 
patriotic  societies  authorized  to  receive  and  hold  lands,  books, 
relics  and  other  articles  of  value  connected  with  the  men  and 
events  of  our  revolutionary  struggle. 
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South  Carolina  requires  the  governing  boards  of  all  institu- 
tions of  higher  learning  in  that  State,  supported  in  whole  or 
in  part  by  public  funds,  to  forbid  and  disallow  in  every  res- 
pect secret  Greek  letter  fraternities  and  all  organizations  of 
a  similar  nature,  not  including  literary  societies  in  such 
institutions. 

Aliens. 

Illinois,  Missouri,  Idaho  and  New  York  have  passed  acts 
relating  to  the  competency  of  aliens  to  hold  and  take  title 
to  lands.  In  Illinois,  an  alien,  21  years  old  or  upwards, 
at  the  time  of  acquiring  title  to  lands  in  that  State,  may 
hold  the  same  for  six  years  from  and  after  the  time  of  acquir- 
ing such  title.  If,  at  the  time  of  acquiring  title  to  lands, 
the  alien  be  under  21  years,  he  may  hold  the  same  for  six 
years  from  the  time  when  he  arrives  at  that  age.  If,  at  the 
expiration  of  the  times  named,  the  lands  are  not  conveyed  to 
a  bona  fide  purchaser  for  value,  or  the  alien  has  not  become 
a  citizen  of  the  United  States,  an  information  is  to  be  filed  for 
the  sale  of  the  lands.  The  proceeds  of  the  sale  go  to  the 
State  treasurer  for  the  benefit  of  the  State. 

Missouri  has  passed  an  act,  permitting  aliens  to  take  mort- 
gages upon  lands  to  secure  the  payment  of  a  loan  of  money ; 
and,  in  case  of  foreclosure  and  sale,  to  purchase  and  take  the 
title  to  the  mortgaged  premises  and  hold  the  same  five  years, 
within  which  time  they  must  be  sold  to  a  bona  fide  purchaser 
for  value,  under  plenalty  of  escheat  to  the  State. 

The  New  York  act  provides  that  the  citizen  of  a  State  or 
nation  which  confers  similar  privileges  on  citizens  of  the 
United  States,  may  take,  acquire,  hold  and  convey  lands  in 
the  same  manner  and  with  like  eftect  as  a  citizen  of  the  United 
States;  reserving,  however,  the  rights  of  escheat  when  pro- 
ceedings therefor  have  been  instituted  before  the  passage  of 
the  act. 

Idaho  has  passed  an  act,  declaring  it  unlawful  for  any 
county  government,  or   municipal    or    State  corporation    to 
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employ  an  alien  who,  prior  to  the  time  of  such  employment, 
has  neglected  or  refused  to  become  naturalized  or  to  declare 
his  intention  to  become  a  citizen  of  the  United  States.  If  an 
alien  has  been  innocently  employed  by  any  county  govern- 
ment or  municipal  or  private  corporation,  the  officer  thereof, 
upon  notice  that  such  employee  is  an  alien,  shall  forthwith 
discharge  him. 

The  act  of  Pennsylvania  provides  that  all  corporations, 
firms  and  individuals  employing  aliens  shall  deduct  from  their 
wages  a  certain  amount  on  account  of  taxes. 

Children. 

Acts  have  been  passed  by  the  legislatures  of  New  Jersey, 
South  Dakota,  Alabama,  Montana,  Minnesota,  Michigan  and 
Wisconsin,  regulating  the  adoption  of  children.  Jurisdiction 
of  the  inquiry  is  vested,  in  some  cases,  in  the  Probate  Court 
or  courts  of  like  jurisdiction,  and,  in  others,  in  courts  of 
general  jurisdiction.  The  proceeding  is  by  petition  of  the 
party  proposing  to  adopt  the  child,  who  must  produce  the 
child's  consent  if  of  12,  14  or  16  years  of  age  or  over,  and 
that  of  the  parents  of  the  child,  if  legitimate,  or  of  its  mother 
if  illegitimate,  or  of  institutions,  guardians  or  other  persons, 
to  whom  the  care  of  such  children  in  certain  circumstances  is 
committed.  The  consent  is  not  required  of  parents  of  vicious 
character  or  who  have  abandoned  the  child.  A  married  man 
cannot  adopt  a  child  without  the  consent  of  his  wife,  nor  a 
married  woman  without  that  of  her  husband.  If  the  court 
making  the  inquiry  is  satisfied  that  the  interests  of  the  child 
will  be  promoted  by  the  adoption,  an  order  is  to  be  made, 
declaring  that  the  child  shall  thenceforward  be  regarded  and 
treated  in  all  respects  as  the  child  of  the  petitioner,  and  there- 
upon he  may  take  the  family  name  of  the  person  adopting 
him  ;  and  the  two  shall  sustain  the  legal  relation  of  parent 
and  child,  with  all  the  rights  and  subject  to  all  the  duties  of 
that  relation. 
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California  has  passed  an  act  relating  to  blindness  of  infants, 
which  provides  for  the  care  of  such  infant  by  a  legally  qualified 
practitioner  of  medicine  of  the  city  or  town  or  district  in  which 
the  parents  of  the  infant  reside,  and  imposes  a  penalty  for 
neglect. 

Connecticut  has  passed  an  act  providing  that  every  person 
who  shall  torture,  torment,  cruelly  or  unlawfully  punish  or 
wilfully  or  negligently  deprive  any  person  of  necessary  food, 
clothing  or  shelter,  or  who,  having  the  control  and  custody  of 
any  child  under  the  age  of  16  years,  maltreats  such  child, 
shall  be  fined  or  imprisoned  or  both  ;  and  right  of  search  is 
committed  to  any  prosecuting  ofiicer,  grand  juror  or  oflScer  of 
the  Connecticut  Humane  Society  for  the  purpose  of  ascertain- 
ing whether  any  such  offense  has  been  committed. 

Rhode  Island  has  passed  an  act  requiring  that  any  person 
not  an  overseer  of  the  poor,  manager  of  a  State  or  other 
charitable  institution,  shall  obtain  a  license  from  the  board  of 
State  charities  before  he  shall  receive,  board  or  keep  for  hire, 
gain  or  reward,  any  infants  under  the  age  of  2  years,  not 
related  by  blood  or  marriage  to  or  legally  adopted  by  or  legally 
committed  by  order  of  any  court  to  such  person.  Licenses 
are  to  be  issued,  upon  application,  and  approved  by  the  Board 
of  Health  of  the  city  or  town  in  which  the  licensee  purposes 
to  receive,  board  and  keep  such  infants. 

New  Hampshire  has  passed  an  act  providing  that  no  minor 
between  8  and  15  years  of  age  shall  be  supported  in  any 
county  almshouse  for  more  than  sixty  days,  unless  the  consent 
of  the  boai'd  of  charities  has  been  obtained ;  but  children 
under  serious  physical  disability  or  mental  incapacity  for  edu- 
cation or  under  sentence  for  crime  are  excepted  from  the 
operations  of  the  act.  It  is  also  made  the  duty  of  the  officers 
of  the  poor  and  of  county  commissioners  to  find  permanent 
homes  for  orphan  minors,  and  make  contracts  for  their  adop- 
tion and  support. 

Pennsylvania  has  passed  an  act  providing  that  illegitimate 
children  shall  take  and  be  known  by  the  name  of  their  mother ; 
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they  and  their  issue,  mother  and  grand-mother,  shall  have 
capacity  to  take  or  inherit  from  each  other  as  next  of  kin. 

The  efiFect  of  the  adoption  of  a  minor  child  is  defined  by  an 
act  of  New  York,  relieving  the  parents  from  all  parental 
duties  toward  and  all  responsibility  for  the  adopted  chihl,  and 
divesting  their  rights  over  him  and  his  property  by  descent  or 
succession.  A  parent  procuring  a  divorce  or  a  surviving 
parent  having  lawful  custody  of  a  child  and  remarrying,  an 
unmarried  adult  becoming  a  foster  parent  and  marrying,  shall 
not  be  relieved  of  his  or  her  parental  duties  or  be  deprived  of 
his  or  her  rights  over  said  child  or  his  property  by  descent  or 
succession ;  but  the  child's  right  of  inheritance  or  succession 
from  his  natural  parents  remains  unaffected  by  such  adoption, 
and  extends  to  the  heirs  and  next  of  kin  of  the  minor ;  but 
the  passing  and  limitation  over  of  real  and  personal  property 
dependent  upon  the  provisions  of  any  instrument,  on  the  foster 
parent  dying  without  heirs,  the  minor  is  not  to  be  deemed  the 
child  of  the  foster  parent  so  as  to  defeat  the  rights  of  the 
remainder  man. 

Indiana,  Minnesota,  Tennessee  and  Wisconsin  have  passed 
acts  forbidding  the  sale  or  gift  to  any  minor  of  cigarettes  or 
substitutes  therefor  ;  Nevada  forbids  the  keepers  of  saloons  or 
gambling  houses  to  sell  liquor  to  minors  or  to  jjcrmit  a  minor 
to  engage  in  any  game  or  to  lounge  in  such  resorts  ;  and  North 
Carolina  makes  it  unlawful  after  notice  from  the  parent  or 
guardian  for  the  keeper  of  a  bar  room,  billiard  room,  or 
bowling  alley  to  allow  minors  to  enter  or  remain  therein. 

Illinois  imposes  upon  employers  in  any  mercantile  institu- 
tion, store,  office,  laundry,  factory,  etc.,  where  minors  are 
employed,  the  duty  to  keep  a  register  of  the  name,  age  and 
place  of  residence  of  every  child  under  the  age  of  16  years  so 
employed,  and  declares  it  unlawful  for  such  employer  to  per- 
mit any  child  over  14  and  under  10  years  of  age  to  work  in 
such  establishment,  until  the  parent  or  guardian  of  the  child 
shall  furnish  an  affidavit  giving  his  name,  age,  date  and  place 
of  birth,  or  to  employ  such  person  in  service  where  life  is  in 
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danger,  health  likely  to  be  injured  or  morals  depraved,  and 
also  providing  that  no  person  under  16  years  of  age  shall 
work  more  than  ten  hours  a  day. 

Indiana  has  also  passed  an  act  providing  that  no  person 
under  16  and  no  woman  under  18  years  of  age  employed  in 
any  manufacturing  establishment  shall  work  more  than  60 
hours  in  one  week  or  10  hours  a  dav,  and  no  child  under  15 
shall  operate  any  elevator  running  at  a  speed  of  over  200  feet 
a  minute. 

North  Carolina  forbids  the  employment  of  boys  under  12 
years  of  age  in  mines  in  which  more  than  ten  hands  are 
employed. 

Alabama  makes  16,  and  North  Dakota  18,  years  the  age  of 
consent,  and  Pennsylvania  provides  for  transportation  of  child- 
ren to  school  under  certain  circumstances. 

Employees. 

Alabama,  Illinois,  Indiana,  Kansas,  Michigan,  Missouri, 
Mississippi,  Montana,  Washington,  North  Carolina  and  South 
Dakota  have  passed  acts  for  the  protection  of  miners,  some 
directed  against  one  danger  and  some  against  others.  Most 
of  them  provide  for  the  appointment  of  inspector  of  mines 
and  define  their  powers  and  duties,  for  ventilation  and  ways  of 
escape,  safety  lamps  and  safety  cars,  limiting  the  number  of 
persons  at  any  one  time  in  a  car,  and  other  securities  against 
accident.  Some  require  a  mine  boss,  fire  boss  and  hoisting 
engineer  to  be  examined  before  an  inspector  and  obtain  a  certi- 
ficate of  his  competency.  Illinois  requires  that  wages  be  paid 
in  lawful  money  of  the  United  States,  and  New  Mexico  for- 
bids payment  by  check  calling  for  anything  but  money.  Okla- 
homa and  Connecticut  provide  that  an  employer  who  shall 
blacklist  an  employee  with  intent  to  prevent  him  from  procur- 
ing other  employment,  shall,  upon  conviction,  be  severely 
fined.  Kansas,  Washington  and  Wisconsin  forbid  bringing 
into  the  state  persons  to  act  as  police.     Massachusetts,  Kan- 


218  ADDRESS    OF   THE    PRESIDENT, 

sas  and  New  Jersey  require  that  the  platforms  of  street  cars 
shall  be  enclosed  from  November  to  March,  both  months  inclu- 
sive, for  the  protection  of  the  motor  men  from  the  weather. 

Idaho,  Indiana  and  Alabama  have  passed  a(3ts  for  the 
investigation  and  arbitration  of  disputes  between  employers 
of  labor  and  their  employees.  The  act  of  Indiana  is  a  fair 
specimen  of  them  all.  It  provides  for  a  labor  commission 
composed  of  two  electors,  each  of  whom  shall  have  been 
not  less  than  ten  years  of  his  life,  one  an  employee  and 
the  other  an  employer  of  labor  for  wages,  in  some  depart- 
ment of  industry  in  which  it  is  usual  to  employ  a  number  of 
persons  under  single  direction  and  control.  Neither  of  the 
commissioners  shall  be  less  than  40  years  old,  nor  hold  any 
county  or  city  office  in  Indiana  during  his  term ;  and  they 
shall  not  be  members  of  the  same  political  party.  A  pre- 
liminary offer  to  adjust  differences  shall  be  made  by  the 
commissioners  in  the  first  instance,  whenever  they  have  credi- 
ble information  of  any  strike,  lockout,  boycott  or  other  labor 
complication  affecting  the  labor  or  employment  of  fifty  or 
more  persons.  Their  duty  is  to  offer  their  services  as  media- 
tors between  the  parties,  failing  in  which  they  shall  endeavor 
to  induce  the  parties  to  submit  their  differences  to  arbitration. 
The  Board  of  Arbitration  shall  be  made  up  of  the  commis- 
sioners and  the  Judge  of  the  Circuit  Court  of  the  county  in 
which  the  business  in  relation  to  which  the  controversy  arises, 
shall  have  been  carried  on.  By  consent  of  the  parties,  two 
others  may  be  joined  in  the  Board  ;  one  to  be  named  by  the 
employer  and  the  other  by  the  employees.  The  act  contem- 
plates an  agreement  between  the  parties  to  enter  into  the  arbi- 
tration, and  requires  that  it  be  in  writing,  and  state  the  issue  to 
be  submitted  and  decided,  and  to  be  signed  by  the  employer  or 
his  representative  then  and  theretofore  in  control  or  manage- 
ment of  the  business  in  relation  to  which  the  controversy  shall 
have  arisen,  and  by  not  less  than  two  thirds  of  the  employees 
concerned  in  the  controversy,  in  their  own  person,  or  by  their 
representative.     The  board  shall  sit  with  open  or  closed  doors, 
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as  it  shall  direct.  The  Judge  shall  preside,  with  power  to 
issue  subpoenas  for  witnesses,  to  administer  oaths  and  affirma- 
tions, enforce  order,  and  direct  and  control  the  examination. 
If  five  members  sit  as  such  Board,  three  shall  have  power  to 
make  an  award  ;  if  less  than  five  sit,  two  may  make  an  award. 
The  reward  shall  be  in  writing,  and  delivered  with  the  agree- 
ment to  the  Clerk  of  the  Court,  and  one  copy  delivered  to  the 
employer,  and  another  to  the  first  signer  of  the  agreement  on 
the  part  of  the  employees.  If  any  party  to  such  agreement 
does  not  comply  with  the  award,  the  Court  or  a  Judge  in  vaca- 
tion shall  grant  a  rule  against  him,  to  show  cause  in  five  days 
why  the  award  has  not  been  obeyed.  Upon  return  of  the 
rule,  the  Court  if  in  session,  or  the  Judge  in  vacation,  shall 
hear  and  determine  the  questions  presented,  and  make  such 
order  or  orders  as  shall  give  effect  to  the  award,  and  delin- 
quents shall  be  deemed  guilty  of  contempt  of  Court  and 
punished  accordingly.  Voluntary  submissions  are  also  pro- 
vided for.  The  Judge  of  the  Court  is  strictly  required  to  give 
his  first  attention  to  such  controversies.  If  the  parties  to  such 
controversy  do  not  amicably  adjust  their  differences,  nor  agree 
to  submit  the  same  to  arbitration,  the  Commission  is  directed 
to  proceed  at  once  to  investigate  the  facts  attending  the  dis- 
agreement, and  in  the  prosecution  of  such  investigation,  it  has 
power  to  issue  subpoenas,  and  each  member  has  power  to 
administer  oaths  and  affirmations.  In  case  of  disobedience  of 
any  subpoena,  or  refusal  of  any  witness  to  testify,  the  Circuit 
Court  of  the  County  or  the  Judge  in  vacation,  shall,  upon  the 
application  of  the  Commission,  grant  a  rule  against  the  dis- 
obedient person,  to  show  cause  forthwith  why  he  shall  not  obey 
the  subpoena,  or  testify  as  required,  or  be  adjudged  guilty 
of  contempt.  Upon  the  completion  of  the  investigation  the 
Commission  is  required  to  report  the  facts  disclosed,  affecting 
the  merits  of  the  controversy,  to  the  Governor,  who,  if  there 
be  no  good  reason  to  the  contrary,  is  required  to  give  the 
report  out  for  publication.  Acts  of  a  similar  character  have 
heretofore  been  passed  in  other  states;  their  force  and  validity 
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have  not  been  brought  into  judicial  judgment.  Public  opinion 
being  strongly  in  favor  of  the  arbitration  of  labor  troubles, 
each  party  must  feel  the  great  pressure  in  the  direction  of  sub- 
mission to  any  fair  and  reasonable  award. 

Missouri  and  Texas  have  dealt  with  the  fellow  servants'  rule. 
In  the  former  state,  a  railroad  company  is  made  responsible  for 
damages  sustained  by  one  agent  or  servant,  by  reason  of  the 
negligence  of  another ;  and  persons  in  the  service  of  such  com- 
panies with  authority  of  superintendence,  control  or  command 
over  others  in  their  employ,  or  with  the  duty  of  inspection  or 
other  duty  owing  by  master  to  servants,  are  declared  to  be 
vice-principals  of  such  companies,  and  not  fellow  servants  with 
such  employees.  Fellow  servants  are  employees  in  a  common 
service,  working  together  at  the  same  time  and  place  to  a  com- 
mon purpose  of  the  same  grade,  one  not  having  superintendence 
or  control  over  the  other.  Contracts  limiting  the  liability  of  a 
company  for  the  injury  or  death  of  agents  or  servants  under 
the  provisions  of  the  act,  are  declared  void. 

In  South  Carolina,  laborers  who  quit  work  without  perform- 
ing the  service  for  which  they  have  been  prepaid,  and  contrac- 
tors who  fail  to  pay  for  materials  or  labor  in  erecting  buildings 
are  liable  to  punishment.  Laborers  are  given  a  lien  in  the 
nature  of  a  mechanics'  lien,  prior  to  all  mortgages  on  all  the 
property,  franchises  and  earnings  of  companies. 

Kansas  and  Pennsylvania  make  it  unlawful  to  attempt  to 
coerce  employees  by  threatening  to  discharge  them,  because 
connected  with  labor  organizations ;  while  Michigan  provides 
for  the  incorporation  of  such  organizations. 

Montana,  Tennessee,  Idaho  and  Pennsylvania  forbid  the 
wearing  of  a  button,  badge  or  other  insignia  of  a  labor  organi- 
zation by  any  person  not  a  member  thereof  and  payment  of 
wages  in  cash  or  by  check  calling  for  money  only  is  required 
in  Kansas,  while  Oklahoma  and  Washington  forbid  counter- 
feiting workingmen's  labels. 
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Railroads. 

Railroads  have  received  the  usual  attention  from  the  legis- 
latures. The  North  and  South  Dakotas  and  Wa^hinsion  have 
passrd  acts  limiting  passenger  and  freight  charges.  The  c\Mn- 
panies  in  the  Dakotas  have,  upon  bills  filed  in  the  Foileml 
Courts,  obtained  injunctions  against  officers  charged  with  the 
enforcement  of  the  acts,  on  the  principal  ground  that  the  statu- 
tory rates  do  not  yield  fair  compensation  for  the  services.  It 
seems  to  be  a  matter  of  general  regret  that  the  Supreme  Court 
of  the  United  States  has  not  been  able,  in  the  termination  of 
the  many  cases  of  this  character  which  have  come  before  it,  to 
formulate  some  rule,  however  general  and  elastic,  or  enunciate 
some  principle  which  may  guide  the  legislatures  in  defining 
reasonable  rates. 

Tennessee  and  Florida  have  undertaken  to  reach  the  same 
end  by  contrivance  of  a  commission.  The  acts  passed  to  that 
end  are  much  the  same  as  those  heretofore  passed  in  other 
states.  They  provide  for  a  commission,  whose  members  are 
guarded  against  the  influence  of  the  railroads,  by  excluding 
from  their  members  employees  of  the  roads  and  owners  of  rail- 
road stocks,  bonds  or  other  such  property,  and  by  forbidding 
their  acceptance  of  any  favors  or  gratuities  in  any  form  from 
them.  They  are  authorized  to  supervise  and  fix  the  rates, 
correct  abuses,  and  prevent  discrimination  and  extortion. 
They  have  power  to  subpoena  witnesses  and  compel  their 
testimony.  They  declare  unlawful  special  rates,  extortion, 
overcharges,  preferences  and  discrimination  ;  defining  extor- 
tion and  discrimination  substantally  as  they  are  defined  in  the 
Interstate  Commerce  law.  The  commission  is  required  to 
investigate  interstate  rates,  to  request  the  companies  to  reduce 
them,  if  found  to  be  excessive,  and  to  notify  the  Interstate 
Commerce  Commission  if  proper  corrections  are  not  made. 
The  provisions  of  the  act  are  enforced  by  penalties,  and  the 
several  Courts  are  vested  with  jurisdiction  to  hear  and  deter- 
mine actions  arising  under  it.  In  South  Carolina  also  viola- 
tions of  the  Interstate  Commerce  act  are  made  penal. 
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The  police  power  is  called  into  exercise  in  a  great  variety  of 
wavs,  in  behalf  of  both  the  companies  and  the  public.  In  Ala- 
bama, passenger  trains  must  stop  at  stations  nearest  the  county 
court  house,  and  depots  must  be  established  at  all  towns  of  one 
thousand  inhabitants ;  in  Arkansas,  employees  are  authorized 
to  do  all  things  necessary  to  protect  passengers  from  fraud, 
imposition  and  annoyance;  in  Michigan,  the  Railroad  Com- 
missioners may  order  the  roads  to  erect  and  maintain  automa- 
tic bell  signals  at  crossings  not  guarded  by  flagmen  ;  in  South 
California,  the  Commissioners  may  require  the  roads  to  erect 
at  junctional  points  union  or  other  depots ;  in  Kansas,  rail- 
roads must  furnish  free  transportation  to  shippers ;  and  in 
North  Carolina,  the  roads  are  required  to  handle  baggage  and 
freight  with  care.  In  Arizona  and  Utah,  provision  is  made 
for  the  incorporation  of  companies  for  the  purpose  of  purchas- 
ing the  property  of  roads  sold  under  judicial  proceedings ;  and 
in  Arizona,  Missouri  and  New  Mexico,  companies  in  those 
states  are  authorized  to  extend  their  lines  into  other  states  and 
territories ;  while  in  Maine,  a  company  operating  the  road  of 
another  company  may  hold  shares  in  it,  and  in  South  Caro- 
lina owners  of  abandoned  railroads  are  required  to  resume 
their  operation  within  a  limited  time  under  penalty  of  for- 
feiture of  their  franchises. 

Inn  Keepers. 

The  rights  of  inn-keepers  are  guarded  by  acts  of  the  legis- 
latures of  Connecticut,  Indiana  and  Michigan,  by  liens  on 
the  baggage  of  guests ;  and  of  Indiana  and  Wisconsin  by 
penalties  for  obtaining  accommodations  with  intent  to  defraud. 
In  Massachusetts  lodging  house  keepers  also  have  a  lien  on 
lodgers'  baggage,  while  in  Minnesota  and  California  a  penalty 
is  denounced  against  inn-keepers,  for  excluding  from  accom- 
modations in  their  inns  or  hotels  any  person  on  account  of 
race,  color  or  previous  condition  of  servitude. 
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Surety  Companies. 

The  usefulness  of  surety  companies,  in  furnishing  bonds  for 
public  oflBcers  and  the  employees  of  private  companies  and 
persons,  is  evidenced  by  acts  of  Alabama,  Arizona,  (Jeorgia, 
Illinois,  Indiana,  Michigan,  Nevada,  North  Dakota,  Oklahoma, 
Wisconsin  and  Washington ;  most  of  which  provide  for  the 
deposit  with  a  state  officer  of  good  securities  for  the  benefit  of 
parties  concerned,  and  the  appointment  of  a  resident  agent 
upon  whom  service  of  process  may  be  made. 

Electricity. 

The  progress  of  science  and  invention  has  left  its  impress 
upon  the  laws  in  an  interesting  way.  Connecticut,  Montana, 
New  Jersey,  Tennessee  and  Washington  make  it  penal  to 
steal  electric  currents  from  wires  of  parties  authorized  to 
manufacture,  use  or  sell  electricity  for  light,  heat  or  power. 

Bicycles. 

Bicycles  have  come  in  for  a  share  of  attention.  Arkansas, 
California,  Michigan,  New  Jersey  and  South  Carolina  pro- 
vide for  their  carriage  as  baggage,  and  special  penalties  are 
provided  for  the  theft  of  them  in  Massachusetts  and  Connecti- 
cut; in  which  latter  state  and  in  New  York  willful  injury  of 
cycle  paths  is  punishable  by  fine,  and  speed  is  regulated ;  while 
Illinois  forbids  long,  continued  and  brutal  bicycle  racing. 

Inspection   of  Oils. 

Alabama,  the  North  and  South  Dakotas,  Wisconsin  and 
Wyoming  have  passed  acts  for  the  inspection  of  illuminating 
oils. 

Adulteration  of  Foods,  Etc. 

A  great  many  acts  have  been  passed  making  it  highly  penal 
to  adulterate  foods,  as  candies  and  confects,  by  the  mixture  of 
terra  alba,  varytis,  talc  and  other  mineral  substances  and  by 
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poisonous  color  or  flavor  or  other  ingredients  deleterious  or 
detrimental  to  health,  (Alabama,  Georgia,  Florida,  Missouri, 
Nevada,  North  Dakota,  Wyoming) ;  ale  and  beer  by  delete- 
rious substances  and  buckwheat,  flour,  coffee,  molasses  by 
glucose  mixture  (Connecticut) ;  and  jellies,  spices,  flax  seed 
and  linseed  oil,  vinegar  and  spirits  of  terpentine,  (Michigan, 
Minnesota,  Wisconsin  and  Utah),  and  products  of  the  dairy 
and  imitations  of  them  are  especially  guarded  in  many 
states  by  the  appointment  of  inspectors  with  competent  power 
(Alabama,  Connecticut,  Illinois,  Maine,  Michigan,  Massachu- 
setts, Missouri,  New  Jersey,  Pennsylvania,  Washington  and 
Wisconsin).  Pennsylvania  prohibts  the  manufacture  or  sale 
of  adulterated  drugs,  and  Connecticut  of  adulterated  ales  and 
fermented  liquors. 

Peddlers. 

Peddlers,  hawkers  and  itinerant  vendors  of  goods,  are 
required  to  take  out  licenses  in  Connecticut,  Michigan,  Min- 
nesota, Montana,  Nevada,  New  Mexico,  South  Dakota  and 
Wisconsin ;  and  in  Alabama  and  South  Carolina,  when  they 
offer  for  sale  medicines,  drugs  and  articles  of  like  character. 
In  Maine  and  Georgia,  traveling  salesmen  taking  orders 
merely  are  exempted  from  the  operation  of  such  acts. 

Game. 

Acts  too  numerous  to  mention  for  the  preservation  of  game 
and  fish  and  for  the  destruction  of  noxious  animals  and  insects 
and  to  encourage  forestry  and  fruit  culture  have  been  passed 
in  different  states,  in  all  sections  of  the  country. 

Irrigation. 

The  subject  of  irrigation  of  arid  lands  has  become  a  sepa- 
rate topic  of  the  law.  At  first,  and  for  a  long  time,  the  right 
to  water  and  its  appropriation  was  regulated  by  customs  of 
the  community ;  but  it  was  not  long  before  they  were  defined 
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by  statute.  Now,  rights  to  water  when  flowing  through  not 
only  private  but  public  lands,  are  defined  and  regulated  by 
statutes  of  the  states,  a  considerable  part  of  whose  territory 
is  arid,  the  provisions  of  which  are  minute  and  elaborate. 
During  the  last  year,  Alabama,  Oklahoma,  Montana,  Wash- 
ington, Idaho,  Wyoming,  Utah  and  Kansas  have  dealt  with 
the  subject,  some  in  amendatory,  and  some  in  original  acts. 
This  legislation  is  interesting  in  other  parts  than  those 
directly  affected  by  it,  because  rules  of  property  have  been 
modified  in  some  important  particulars  to  meet  new  and 
urgent  conditions.  The  statute  of  Oklahoma  is  a  pretty  fair 
sample  of  these  statutes.  Two  classes  of  water  are  dealt 
with  ;  one  the  ordinary  flow  or  underflow  of  running  streams ; 
and  the  other  storm  and  rain  waters  stored  in  dams,  lakes  or 
reservoirs,  both  of  which  are  declared  to  be  the  property  of 
the  public,  to  be  acquired  by  appropriation  for  the  uses  and 
purposes  and  in  the  manner  stated  in  the  act.  Running 
water  in  a  stream  may  be  diverted  from  its  natural  channel 
for  the  purposes  of  irrigation,  mining,  milling,  water  works 
for  cities  and  towns  and  stock  raising ;  not,  however,  to  the 
prejudice  of  the  riparian  owner  without  his  consent,  except 
after  condemnation.  As  between  different  appropriators,  the 
first  in  time  is  the  first  in  right.  In  some  other  states,  how- 
ever, appropriators  are  upon  an  equal  footing.  Parties  con- 
structing any  ditch,  canal,  reservoir,  dam  or  lake,  and  taking 
water  from  any  natural  stream,  dam,  lake  or  storage  reservoir, 
must,  within  a  limited  time,  file  in  the  proper  public  office  and 
cause  to  be  recorded  therein  a  sworn  statement  showing  the 
number  of  acres  to  be  irrigated,  the  name  of  the  ditch  or 
canal,  the  point  at  which  the  headgate  is  situated,  the  size  of 
the  ditch  or  canal  in  width  and  depth,  and  its  carrying 
capacity  in  cubic  feet  per  second  of  time,  the  name  of  the 
stream  from  which  the  water  is  taken,  the  time  when  the  work 
was  commenced,  the  name  of  the  owner  or  owners,  together 
with  a  map  showing  the  route ;  and  when  the  water  is  taken 
from  a  reservoir,  dam  or  lake,  the  statement  must  also  show 
15 
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the  locality  thereof,  the  name  or  numbers  of  the  public  sur- 
veys upon  which  it  is  located,  its  capacity,  acreage  and  surface 
feet  of  land  to  be  covered,  the  limits  of  the  lake,  reservoir  or 
dam  and  the  area  of  the  water-shed  from  which  the  storm  or 
rain  water  will  be  collected.  Any  party  may  acquire  the  right 
to  appropriate  for  irrigation  purposes  the  unappropriated 
water  of  the  ordinary  flow  or  overflow  of  every  running 
stream,  and  the  storm  or  rain-water  of  every  river,  canon, 
ravine,  depression  or  water-shed  by  filing  a  sworn  statement 
of  much  the  same  character.  The  claimant  must,  within 
ninety  days  from  the  filing  of  the  statement,  begin  the  actual 
construction  of  the  proposed  ditch,  canal,  dam,  lake  or  reser- 
voir and  prosecute  the  work  diligently  and  continuously  to 
completion.  It  is  unlawful  for  any  party  to  appropriate  or 
divert  any  such  water,  with  certain  exceptions  in  favor  of  the 
owner  of  lands  abutting  on  a  running  stream  and  whose  land 
is  within  the  area  of  the  water-shed.  Water  not  used  or  con- 
tracted for  use  may  be  appropriated  by  others.  Corporations 
formed  for  the  purposes  mentioned  in  the  act,  may  make  con- 
tracts for  the  sale  of  common  water  rights,  and  have  the  same 
secured  by  lien  on  the  land  served  and  upon  crops  raised  on 
such  lands.  The  rights  of  parties  to  be  served  by  water  fur- 
nished by  such  corporations  are  particularly  defined.  These 
corporations  have  the  right  of  way  over  the  lands  of  the  state 
and  public  highways,  and  the  use  of  timber,  rock  and  gravel 
thereon  for  construction  purposes,  and  may  obtain  the  right 
of  way  over  private  land  by  contract  or  by  the  exercise  of  the 
power  of  eminent  domain.  Interference  with  irrigation  con- 
struction and  damages  to  any  canal,  reservoir,  dam,  etc.,  are 
severely  punished.  Montana  has  passed  an  act  amendatory 
of  a  former  act,  very  minutely  regulating  the  reclamation  and 
disposition  of  arid  lands  granted  to  the  state  by  the  federal 
government.  The  fund  from  which  the  expenses  of  the  work 
are  to  be  defrayed,  is  raised  by  the  sale  of  irrigation  bonds 
issued  by  state  commissioners,  the  principal  and  interest  of 
which  are  to  be  met  by  the  sale  of  reclaimed  lands  and  annual 
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charges  thereon.  The  act  limits  the  amount  to  be  raised  and 
expended  in  1897  to  $500,000,  and  thereafter  to  $1,000,000 
per  annum.  The  sale  of  reclaimed  lands  is  carefully  regu- 
lated in  respect  of  price  for  which  and  parties  to  whom  the 
same  may  be  made.  It  will  serve  no  good  purpose  here,  to 
detail  with  particularity  the  special  provisions  of  the  acts  of 
the  other  states. 

AGRICULTURE. 

In  Maine  and  Michigan,  acts  have  been  passed  authorizing 
the  State  Board  of  Agriculture  to  hold  Farmers*  Institutes 
in  each  county ;  in  South  Dakota,  for  experimenting  with 
drought-resisting  forage  plants  suitable  to  the  dry  range  regions 
of  the  middle  part  of  that  state ;  in  Alabama  for  the  educa- 
tion of  the  colored  race  in  agriculture ;  and  in  Michigan, 
New  Mexico,  Washington,  Wisconsin  and  Wyoming  encour- 
aging the  manufacture  of  beet  sugar. 

Arkansas,  Arizona,  Connecticut,  Indiana,  Maine,  Massa- 
chusetts, Minnesota,  Missouri,  Montana,  Idaho,  New  Jersey, 
New  Mexico,  North  and  South  Dakota,  Oklahoma,  Washing- 
ton and  Wyoming  have  passed  a  great  variety  of  acts  for  the 
suppression  of  contagious  diseases  among  domestic  animals 
and  the  extermination  of  wild  animals  and  noxious  insects. 

Gambling. 

It  is  interesting  to  notice  the  efforts  making  to  suppress 
gambling  and  betting,  particularly  in  states  where  those  vices 
have  been  publicly  indulged,  and  where  they  are  supposed  to 
be  most  prevalent.  Some  of  the  acts  are  directed  to  one  form 
of  these  vices,  and  others  to  others. 

Education. 

The  subject  of  education  has  received  the  usual  attention. 
Provision  is  made  for  uniform  series  of  text-books  in  Alabama, 
Kansas,    Maine,    Montana,    Oklahoma,    South    Dakota    and 
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Texas.  Illinois,  Indiana,  Michigan,  Pennsylvania  and  Utah 
compel  the  attendance  at  school  of  children  between  certain 
immature  years  for  an  annual  period,  some  of  twelve  and 
others  of  twenty  weeks  in  a  year.  The  statute  of  Illinois  is  a 
fair  sample  of  the  others.  It  provides  that  every  person  hav- 
ing control  of  any  child  between  the  ages  of  seven  and  four- 
teen years  shall  annually  cause  such  child  to  attend  at  least 
sixteen  weeks,  twelve  of  which  shall  be  consecutive,  some  pub- 
lic or  private  school ;  except  when  he  has  been  or  is  being 
otherwise  instructed  for  a  like  period  in  the  elementary 
branches  of  education  by  a  person  or  persons  competent  to 
give  such  instruction,  or  his  physical  or  mental  condition  ren- 
ders his  attendance  impracticable  or  inexpedient  or  he  is 
excused  for  sufficient  reason  by  a  competent  court  of  record. 
The  act  provides  for  the  appointment  of  truant  officers  whose 
duty  it  shall  be  to  report  to  the  proper  authority  all  violations 
of  the  act,  and  complain  of  and  prosecute  all  persons  guilty 
thereof.  They  are  required  to  arrest  any  child  of  school-going 
age,  who  habitually  haunts  public  places,  and  has  no  lawful 
occupation,  and  any  truant  child,  and  place  him  in  charge  of 
the  teacher  of  a  school  which  he  is  entitled  to  attend ;  which 
school  may  be  designated  to  the  officer  by  the  parent,  guar- 
dian or  person  having  control  of  such  child.  Fines  are  im- 
posed upon  persons  neglecting  their  duty  and  for  wilful  mis- 
statement of  the  child's  age  or  the  time  it  has  attended  school. 
Parental  schools  or  homes  are  provided  in  Utah  and  Indiana. 
In  Utah,  any  child  between  eight  and  fourteen  years  of  age, 
found  to  be  an  habitual  truant  or  wandering  about  the  streets 
and  public  places  of  cities,  without  lawful  employment,  shall 
be  committed  to  the  parental  school  for  an  indeterminate 
period  not  beyond  the  age  of  fourteen  years.  So,  also,  child- 
ren under  sixteen  of  vicious  parents,  or,  by  reason  of  orphan- 
age, growing  up  without  salutary  parental  control  and  educa- 
tion, or  in  circumstances  encouraging  them  to  lead  idle  and 
dissolute  lives,  may  also  be  committed  to  such  institutions. 
In  either  of  the  cases  mentioned,  under  proper  circumstances. 
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the  child  may  be  discharged.  In  Indiana,  the  age  of  a  child 
liable  to  be  committed  to  such  parental  home  shall  not  exceed 
twelve  years.  The  courts  of  general  jurisdiction  in  each 
state  have  power  to  enforce  the  provisions  of  the  act. 

An  act  of  Rhode  Island  gives  to  the  proper  authority  of  the 
city  of  Providence,  power  to  establish  a  public  school  teachers' 
retirement  fund.  This  fund  is  raised  from  several  sources. 
One  is  money  raised  from  donations,  legacies,  gifts,  bequests 
or  otherwise  for  or  on  account  of  said  fund.  On  and  after 
October  1,  1897,  the  School  Committee  is  required  to  reserve 
and  turn  over  to  the  fund,  one  per  cent,  of  the  salaries  paid  to 
teachers,  who  shall,  prior  to  that  date,  elect  to  come  under  the 
provisions  of  the  act :  and  one  per  cent,  of  the  salaries  paid  to 
all  teachers  appointed  after  that  date ;  such  assessment  not  to 
exceed  one  per  cent,  of  $1,200  per  annum.  Interest  or  in- 
come derived  from  the  above  moneys  also  go  into  the  fund. 
Teachers  entitled  to  payment  out  of  the  fund  are  those  who 
have  annually  contributed  thereto  for  at  least  five  years,  and 
have  taught  in  the  public  schools,  if  a  man,  not  less  than 
thirty-five  years,  and  if  a  woman,  not  less  than  thirty  years. 
A  retiring  teacher  receives  one-half  of  his  salary  at  the  time 
of  retirement,  but  not  more  than  $600  in  any  one  year. 
Teachers  who  have  taught  continuously  in  the  public  schools 
not  less  than  ten  years  and  who,  for  not  less  than  five  years, 
have  annually  contributed  to  said  fund,  and  without  their 
fault  have  become  mentally  or  physically  incapacitated  for 
further  service,  may  be  retired  and  become  a  beneficiary  of 
the  fund  on  the  same  terms  as  those  who  have  completed  the 
service  of  twenty  years,  but  the  annuity  shall  cease  with  the 
incapacity.  In  California  an  act  has  been  passed,  amendatory 
to  a  former  act,  creating  and  administering  a  public  school 
teachers'  annuity  and  retirement  fund  in  the  several  cities 
and  counties  of  the  state.  Provision  is  made  for  manual 
training  in  Illinois  and  for  physical  education  in  Wisconsin. 
In  Minnesota,  Missouri,  North  Dakota,  Kentucky  and  Utah, 
provision  is  made  in  carefully  framed  statutes  for  the  election 
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of  school  officers,  under  one  name  and  another,  and  for  the 
management  and  care  of  public  education  with  special  provis- 
ions for  teachers*  institutes  and  examinations.  In  Texas,  an 
act  has  been  passed  appropriating  land  for  the  establishment 
of  a  colored  university.  Alabama  provides  for  industrial 
schools  for  white  girls. 

The  Liquor  Traffic. 

Many  states  have  passed  acts  relating  to  the  liquor  traffic. 
It  may  be  said  of  them  generally,  that  they  indicate  a  dis- 
position toward  increasing  stringency,  and  in  the  direction  of 
high  license.  South  Dakota  has  passed  an  act  covering  the 
whole  subject  with  very  great  thoroughness.  In  view  of  the 
legislation  of  former  years,  it  may  be  well  to  notice  that,  in 
South  Carolina,  acts  have  been  passed  requiring  distilleries  to 
obtain  a  permit  or  license  from  the  State  Board  of  Control, 
which  are  issued  under  strict  limitations.  Violations  of  the 
terms  of  the  permit  or  license  authorize  the  seizure  of  the 
product  on  hand  at  the  distillery  or  the  place  where  the 
liquor  is  manufactured,  subject  to  the  lien  of  the  United 
States ;  and  in  the  permit  or  license  the  applicant  therefor  is 
required  to  stipulate  for  full  power,  in  case  of  violation  of  the 
acts,  of  seizure,  and  of  disposal  of  the  property  seized.  Every 
package,  barrel  or  bottle,  shipped  beyond  the  limits  of  the 
state,  must  be  stamped  with  the  certificate  of  the  State  Board 
of  Control,  or  it  will  be  liable  to  confiscation  and  the  railroad 
carrying  it  is  subject  to  punishment.  Inspection  of  distilleries 
and  breweries  is  also  provided  for. 

The  manufacture,  sale  and  keeping  of  spirituous  liquors  is 
prohibited,  except  as  provided  in  the  act,  under  severe  penal- 
ties ;  all  liquors,  whether  manufactured  in  the  state  or  else- 
where, not  having  been  tested  by  the  chemist  of  the  South 
Carolina  College  and  found  by  him  to  be  pure  and  free  from 
poisonous,  hurtful  and  deleterious  matters,  are  declared  to  be 
of  a  detrimental  character,  and  their  use  and  consumption 
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against  the  morals,  good  health  and  safety  of  the  state,  and 
may  be  seized  wherever  found,  without  warrant,  and  disposed 
of  as  provided  in  the  act.  Importations  for  personal  use  and 
consumption  are  strictly  regulated. 

The  Legislature  of  New  York  has  passed  an  act  of  the 
greatest  importance.  It  withdraws  from  local  authorities  the 
powers  heretofore  committed  to  them  and  vests  them  in  state 
officers.  It  provides  for  a  commissioner  of  excise,  a  deputy 
commissioner,  special  deputy  commissioners  in  the  counties  of 
New  York,  Kings  and  Erie,  and  special  agents  and  attorneys. 
To  these  parties  the  administration  of  the  statutes  is  commit- 
ted. How  far  such  large  powers  can  safely  be  intrusted  to  a 
central  authority,  where  the  activity  and  vigor  of  party  is  as 
great  as  they  are  in  New  York,  has  been  doubted,  and  the 
administration  of  the  law  will  be  followed  with  great  interest. 
The  business  of  trafficking  in  liquors  is  minutely  and  carefully 
distributed  into  several  classes.  One-third  of  the  taxes,  fines 
and  penalties  go  to  the  state  treasurer  for  the  benefit  of  the 
general  fund,  as  a  part  of  the  general  revenue  of  the 
state,  and  the  remaining  two-thirds  go  to  the  town  or 
city  in  which  the  traffic  is  carried  on,  to  be  appropriated 
and  expended  by  such  town  or  city  in  such  manner  as  is  now 
or  may  hereafter  be  provided  by  law,  for  the  appropriation 
and  expenditure  of  sums  received  for  excise  licenses,  or  in  such 
other  manner  as  may  hereafter  be  provided  by  law ;  and  any 
portion  of  such  revenues  not  otherwise  specially  appropriated 
by  law  shall  be  applied  to  the  ordinary  expenses  of  the  city  or 
town.  Very  careful  provision  is  made  for  keeping  a  record  of 
the  business  of  these  officers.  In  order  to  ascertain  the  will 
of  the  qualified  electors  of  a  town,  a  vote  shall  be  taken  at  a 
town  meeting,  -whether  the  traffic  shall  be  carried  on  ;  first,  in 
the  sale  of  liquor  to  be  drunk  on  the  premises ;  second,  in  its 
sale  in  quantities  of  less  than  five  wine  gallons,  not  to  be 
drunk  on  the  premises ;  third,  in  its  sale  by  pharmacists  on  a 
physician's  prescription;  and  fourth,  in  its  sale  by  hotel 
keepers.     Applications  for  liquor  tax  certificates  are  minutely 
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provided  for,  and  bonds  are  to  be  given  by  the  applicant  that 
he  will  comply  with  the  provisions  of  the  act.  Charges,  vary- 
ing from  $100  to  $800  according  to  the  size  of  the  city  in 
which  the  traffic  is  carried  on,  and  the  nature  of  the  traffic, 
are  provided  and  payment  of  the  same  strictly  enforced.  The 
holders  of  certificates  must  post  the  same  in  their  places  of 
business.  Nine  several  classes  of  persons  are  incompetent  to 
take  out  and  receive  certificates,  and  the  traffic  in  four  several 
classes  of  places  is  forbidden.  An  officer  charged  with  the 
duty  of  issuing  or  consenting  to  the  transfer  of  a  certificate, 
refusing  to  issue  or  transfer  the  same,  must  endorse  upon  the 
application  or  attach  thereto,  a  statement  of  his  reasons  for 
such  his  determination,  and  his  action  may  be  reviewed  on 
writ  of  certiorari  by  a  County  Judge  or  a  Justice  of  the 
Supreme  Court.  So,  too,  any  citizen  may  take  proceedings 
before  a  Justice  of  the  Supreme  Court  to  revoke  and  cancel  a 
certificate.  Injunctions  may  issue  to  restrain  the  unlawful 
trafficking  in  liquors,  and  the  sale  of  liquors  without  a  certifi- 
cate. The  act  forbids  selling  or  giving  away  liquors  to  minors 
under  the  age  of  eighteen  years,  to  an  intoxicated  person,  an 
habitual  drunkard,  an  Indian,  or  to  any  person,  after  notice 
forbidding  the  same,  from  a  parent,  guardian,  husband,  wife 
or  child  of  such  persons  over  sixteen  years  of  age,  or  a  magis- 
trate or  overseer  of  the  poor  when  the  person  is  a  public 
charge;  or  to  any  person  who  is  in  restraint  of  his  liberty. 
Penalties  are  denounced  against  violations  of  the  act,  and 
jurisdiction  is  committed  to  certain  courts  and  magistrates. 
Any  person  intoxicated  in  a  public  place  may,  while  so  intoxi- 
cated, be  arrested,  without  warrant,  and  severely  punished. 
There  are  many  other  details  rigorously  enforcing  the  pro- 
visions of  the  act. 

Militia. 

Wisconsin,  Minnesota,  Montana,  Missouri,  Illinois,  Connec- 
ticut, Alabama  and  Wyoming  have  reorganized  the  National 
Guards  by  elaborate   acts.     Nothing  in   these  acts  calls  for 
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particular  attention,  except  the  provisions  of  the  act  of  Illi- 
nois, providing  for  a  naval  force  of  that  state,  the  organiza- 
tion, system  of  discipline  and  exercise  of  which  is  to  conform, 
as  nearly  as  may  be,  to  that  of  the  navy  of  the  United  States. 

Taxation. 

California,  Connecticut,  Minnesota,  Montana  and  Pennsyl- 
vania have  passed  acts  imposing  a  tax  upon  inheritances  and 
legacies.  They  provide  that  the  court  having  jurisdiction  of  the 
settlement  of  the  estate  of  a  deceased  person,  shall  take 
measures  for  the  appraisal  thereof,  with  a  view  to  subjecting 
the  same  to  the  tax.  The  provisions  are  minute  and  partic- 
ular to  enforce  such  tax. 

In  several  of  the  states,  special  provision  is  made  for  the 
taxation  of  corporations  and  especially  of  certain  species 
of  their  property  such  as  railroad  cars,  and  of  water  craft  used 
in  interstate  commerce. 

Convicts. 

Connecticut,  Illinois,  Idaho,  Indiana,  Minnesota  and  Mis- 
souri have  made  provisions  for  the  parole  of  prisoners  confined 
in  the  state  prison.  A  paroled  prisoner  remains  in  legal  cus- 
tody and  under  the  control  of  proper  officers,  and  is  subject  at 
any  time  to  be  taken  back  within  the  limits  of  the  prison  and 
be  reimprisoned.  A  convict  who  is  serving  a  life  sentence  or 
who  is  known  to  have  suffered  a  previous  conviction  for  felony, 
or  whose  prison  record  is  not  such  as  to  afford  reasonable 
probability  that  he  would,  if  released,  lead  a  law-abiding  life, 
or  who  has  not  served  some  fair  proportion  of  the  time  of  his 
sentence,  or  for  whom  suitable  employment  has  not  been  pro- 
vided, cannot  be  paroled.  Tlie  power  to  grant  paroles  is  com- 
mitted by  the  laws  of  some  states  to  the  Board  of  Pardons  and 
in  others  to  the  Court.  In  Missouri,  a  person  paroled  must 
appear  at  each  regular  term  of  the  Court  and  satisfy  the  Court 
that  he  has  complied  with  all  the  conditions  of  the  parole,  and 
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conducted  himself  as  a  peaceable  and  law-abiding  citizen ;  and 
the  Court  may  grant  an  absolute  discharge  of  the  prisoner 
under  certain  circumstances,  when  satisfied  that  his  reforma- 
tion is  complete  and  he  will  not  again  violate  the  law.  Dimi- 
nution of  sentence  for  good  conduct,  the  education  and  train- 
ing of  convicts,  their  confinement  in  reformatory  prisons  and 
their  care  when  sick  at  the  expiration  of  their  sentence,  are 
provided  for  in  Indiana^  Maine,  North  Dakota,  Oklahoma  and 
Washington.  Opposite  opinions  are  entertained  of  the  wisdom 
of  such  legislation  ;  on  the  one  hand  there  is  a  fear  that  the 
severity  of  the  penal  laws  are  too  much  relaxed  for  the  safety 
of  the  public,  and  a  belief  that  but  few  convicts  are  ever 
thoroughly  redeemed  from  their  evil  courses.  On  the  other 
hand,  the  sympathies  of  many  people  are  aroused  in  behalf  of 
those  who  are  looked  upon  as  unfortunate,  with  a  strong 
impulse  to  minimize  the  iniquities  of  the  evil-disposed. 

The  Professions. 

Many  states  have  passed  laws  relating  to  the  professions. 
The  examination,  registration  and  license  of  pharmacists  is 
very  generally  provided  for.  The  qualifications  of  candidates 
for  admission  to  the  bar  have  been  very  considerably  elevated 
during  the  last  few  years,  and  the  discipline  of  unworthy  mem- 
bers more  thoroughly  provided  for.  The  same  is  true  of  the 
professors  of  medicine,  surgery  and  dentistry.  Many  acts  on 
these  subjects  have  been  passed  during  the  last  year  in  many 
states.  I  have  observed  nothing  in  their  provisions  which  is 
novel  and  noteworthy. 

The  United  States  Flag. 

Connecticut,  Illinois,  Michigan,  Minnesota  and  Pennsyl- 
vania provide  for  hoisting  and  maintaining  the  national  flag  on 
school  houses  and  other  public  building  and  South  Dakota, 
Minnesota  and  Pennsylvania  make  it  unlawful  to  dishonor  it 
by  its  use  for  advertisement  purposes,  or  mutilating  oV  defac- 
ing it. 
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Insurance. 

Nevada,  South  Dakota,  and  Montana  have  passed  acts 
very  similar  for  the  incorporation  and  supervision  of  mutual 
insurance  companies,  and  Indiana  has  passed  a  like  act  in 
respect  of  companies  of  all  classes.  Massachusetts,  New  Jer- 
sey, Washington,  New  Hampshire,  and  South  Carolina  have 
passed  acts  regulating  them  in  some  particulars.  Arkansas 
has  passed  an  act  making  it  lawful  for  any  number  of  farmers 
to  make  mutual  pledges  and  give  valid  obligations  to  each 
other  for  their  own  insurance  from  loss  by  fire,  tornadoes, 
lightning,  cyclones  or  windstorms,  exempting  such  associa- 
tions from  the  provisions  of  the  insurance  laws. 

Purity  of  Elections. 

Connecticut,  Oklahoma,  North  Dakota,  Utah,  North  Caro- 
lina, New  Hampshire,  Missouri,  South  Dakota,  Indiana  and 
Kansas  have  adopted  the  Australian  ballot  with  more  or  less 
modification,  and  have  regulated  primaries  or  caucuses  for  the 
nomination  of  officers,  and  have  guarded  the  voter  against  cor- 
rupt influences.  Wisconsin  has  passed  a  statute  more  stringent 
perhaps  than  almost  any  other  state,  in  respect  of  the  use 
of  money  by  candidates  for  office,  and  by  political  organina- 
tions.  All  organizations  for  the  promotion  of  the  election  of 
any  officer  must  have  a  treasurer,  to  whom  all  moneys  to  be 
used  in  defraying  the  expenses  of  candidates  supported  by  it 
must  be  paid,  and  full  report  and  statements  sworn  to  by  the 
candidate  and  the  treasurer  must  be  filed  showing  the  amount 
of  money  applied  to  these  purposes.  As  these  statutes  do 
contain  provisions  framed  upon  principles  adopted  in  such 
legislation  in  other  states,  it  is  not  necessary  to  set  them 
out  in  detail.  It  is  enough  to  say  that  the  purity  of  elec- 
tions and  the  independence  (Jf  the  voter  is  as  perfectly  assured 
as  is  possible  by  any  elaborate  machinery  which  can  be 
contrived. 
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The  Torrens  Land  Title  System. 

Illinois  has  passed  an  act  curing  defects  in  a  former  statute 
declared  by  the  court  to  be  unconstitutional,  adopted  the 
Torrens  Land  Title  System,  and  California  has  passed  an 
amendatory  act  to  the  effect  that  the  original  act  shall  be 
liberally  construed  by  the  court.  Massachusetts  has  shown  a 
disposition  favorable  to  this  system  by  providing  for  the 
appointment  of  a  committee  to  draft  and  prepare  an  act, 
embodying  it  with  directions  to  report  to  the  general  court  on 
or  before  the  first  Wednesday  of  January  next. 

Administration  of  Justice. 

Statutes  have  been  passed  regulating  the  administration  of 
justice  in  many  particulars.  Suits  for  the  wrongful  killing 
of  a  married  woman  may  be  brought  by  the  husband  for  the 
benefit  of  himself  and  her  children,  or  in  the  name  of  her 
administrator  (Tennessee).  Husband  and  wife  may  testify  for 
and  against  one  another  in  divorce  proceedings  (Wyoming, 
Kansas).  The  husband  is  exempt  from  damages  arising  from 
the  torts  of  his  wife  (Minnesota).  A  party  charged  with  libel 
may  publish  a  retraction  thereof  and  prove  the  same  hi  mitiga- 
tion of  damages  (Pennsylvania,  Utah).  Contempt  of  court 
not  in  presence  of  the  court  shall  be  tried  upon  charges  duly 
preferred,  and  by  a  jury  (Kansas).  The  bodies  of  deceased 
criminals  shall  be  delivered  to  medical  colleges  (Kansas). 
When  two  persons  perish  in  the  same  calamity  and  it  is  not 
shown  who  died  first,  and  there  are  no  particular  circum- 
stances from  which  the  fact  may  be  inferred,  survivorship 
is  presumed  according  to  the  following  rules :  If  both  parties 
were  under  fifteen  years  of  age,  the  older  is  presumed  to  have 
survived ;  if  above  sixty,  the  younger  ;  if  one  be  under  fifteen 
and  the  other  above  sixty,  the  former ;  if  both  be  over  fifteen 
and  under  sixty  and  the  sexes  be  different,  the  male ;  and  if 
the  sexes  be  the  same,  the  elder ;  and  if  one  be  under  fifteen 
or  over  sixty  and  the  other  between  those  ages,  the  latter 
is  presumed  to  have  survived  (Wyoming). 
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Combinations,  confederacies,  and  conspiracies  to  intimidate 
are  crimes  (Kentucky).  In  any  gift,  grant,  devise  or  bequest 
of  real  or  personal  estate  after  July  1,  1897,  the  words  *'  die 
without  issue,**  or  "  die  without  leaving  issue,"  or  "  having  no 
issue,"  or  any  words  which  infer  a  want  or  failure  of  issue  of 
any  person  in  his  lifetime  or  at  the  time  of  his  death,  or  inde- 
finite failure  of  issue  shall  be  construed  a  want  or  failure  of 
issue  within  the  lifetime  or  at  the  death  of  such  person  and  not 
an  indefinite  failure  of  issue  unless  a  contrary  intention  shall 
appear  by  the  deed,  will,  or  other  instrument  (Pennsylvania). 
Every  will  re-executed,  or  re-published,  or  revived  by  any 
codicil  shall  be  considered  to  have  been  made  at  the  time 
at  which  the  same  shall  be  so  re-executed,  re-published,  or 
revived  (Pennsylvania).  Abstracts  of  title  to  real  estate  certi- 
fied by  certain  parties  are  prima  facie  evidence  of  the  facts 
appearing  therein  (Idaho).  Foreign  corporations  will  not 
be  permitted  to  do  business  in  South  Carolina  unless  they 
undertake  not  to  remove  actions  brought  against  them  to  the 
federal  court.  In  Washington  soliciting  divorce  business  is 
forbidden,  and  obligations  for  the  payment  of  money  may  be 
discharged  by  lawful  money  of  the  United  States,  notwith- 
standing stipulation  therein  to  pay  any  particular  kind  of 
money.  The  franchises  of  corporations  may  be  sold  on  execu- 
tion, and  upon  foreclosure  of  mortgage,  no  deficiency  judgment 
shall  be  rendered,  but  the  proceeds  arising  upon  the  sale  of 
mortgaged  property  shall  satisfy  the  debt. 

In  New  York  the  Supreme  Court  may  authorize  a  trustee  to 
mortgage  or  sell  the  trust  estate  whenever  it  appears  that  the 
same  has  become  so  unproductive  that  it  is  for  the  benefit 
thereof  to  raise  money  for  preserving  it  by  paying  off  incum- 
brances or  improving  it,  and  proceedings  to  that  end  in  a 
great  variety  of  cases  are  carefully  defined.  In  that  state, 
county  judges  of  counties  having  a  population  of  not  less  than 
125,000  which  adjoin  another  county  having  a  population 
of  not  less  than  1,000,000  may  appoint  a  county  detective 
with  a  salary  of  $1,500  and  expenses.     And  in  New  Jersey, 
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the  chancellor  may  authorize  a  mortgage  of  trust  estates  to 
raise  money  to  improve  the  same. 

Municipal   Government. 

One  of  the  most  extraordinary  and  interesting  pieces  of 
legislation  of  which  I  have  any  knowledge,  is  the  act  of  the 
legislature  of  New  York  uniting  into  one  municipality  under 
the  corporate  name  of  the  City  of  New  York,  the  various  com- 
munities lying  in  and  about  the  New  York  Harbor,  including 
the  city  and  county  of  New  York,  the  city  of  Brooklyn  and 
the  county  of  Kings,  the  county  of  Richmond  and  a  part  of 
the  county  of  Queens,  and  to  provide  for  the  government 
thereof.  It  is  contained  in  a  volume  of  559  pages.  The  act 
deals  with  enormous  and  very  various  interests  with  great 
particularity  and  upon  consistent  theories  of  municipal  gov- 
ernment. The  feature  of  it,  which  is  of  transcendent  interest 
in  the  administration  of  local  affairs,  not  only  in  the  great 
communities  directly  affected,  but  in  all  cities,  is  the  concentra- 
tion of  power  in  the  hands  of  the  Mayor.  It  is  impracticable 
to  give  an  account  of  the  provisions  of  the  act  here.  Its  prac- 
tical operation  will  be  followed  in  all  parts  of  the  country  with 
great  interest. 

Uniformity  of  the  Law. 

Connecticut,  Colorado,  New  York  and  Florida  have  passed 
uniform  acts  codifying  the  law  of  negotiable  instruments.  Per- 
sistence will  bring  one  State  after  another  to  do  so  ;  the  first 
step  will  then  be  taken  to  unify  the  laws. 

This  cursory  review  of  the  legislation  of  the  past  year  sug- 
gests several  interesting  considerations.  One  is,  that,  while 
the  effort  to  harmonize  the  laws  of  the  several  States  have 
not  been  as  successful  as  was  resusonably  expected,  there  is  a 
singular  uniformity  in  the  statutory  enactments  of  the  States. 
Our  people  are  spread  over  a  vast  area  of  territory ;  they  are 
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distributed  among  fifty  States  and  Territories ;  the  industries 
of  these  communities  are  diversified,  and  it  seems  reasonable 
that  the  habits  of  life  and  thought  in  one  section  should 
greatly  diflFer  from  those  of  another.  And  yet  it  is  a  remark- 
able fact  that  the  same  subjects  occupy  the  attention  of  the 
legislatures  in  all  the  States,  excite  the  same  feelings,  senti- 
ments and  pa!«sions  everywhere,  and  are  dealt  with  by  all  in 
substantially  the  same  manner,  Uniformity  comes  of  itself, 
and  needs  to  be  promoted  only  in  comparatively  few  direc- 
tions. The  fact  is  significant.  It  teaches  us  that  we  are 
one  people — one  nation  ;  all  the  parts  having  a  consistent 
form  of  organization,  common  methods  of  political  and  social 
action,  common  instincts,  aspirations  and  destiny.  With  such 
a  development  of  the  national  life,  there  is  no  room  for  sec- 
tional prejudices,  and  whoever  seeks  to  excite  them  is  not  a 
good  citizen. 

Another  consideration,  suggested  by  this  review  of  the 
legislation  of  the  past  year,  is  the  increasing  vigor  of  the 
police  power.  Nine-tenths  or  more  of  the  statutes  were  passed 
in  its  exercise.  The  activity  of  that  power  must  necessarily 
increase  as  society  becomes  more  and  more  highly  organized ; 
but  with  us  it  seems  to  outrun  necessity  ;  like  children,  we  are 
apt  to  do,  for  the  sake  of  doing.  But  there  is  more  than  that. 
There  is  a  disposition,  which  hardly  brooks  restraint,  to  make 
use  of  government  in  aid  of  one  class  of  citizens,  or  one  kind 
of  interests  at  the  expense  of  others,  to  intrude  into  the 
affairs  of  individuals,  and  to  encourage  them  to  rely  on  what 
can  be  done  for  them,  rather  than  on  what  they  do  for 
themselves. 

This  leads  me  to  some  general  observations  upon  this 
tendency. 

Our  country  is  approaching  an  interesting  conjuncture.  I 
do  not  wish  to  exaggerate  its  gravity  ;  it  is  impossible  to  under- 
estimate it.  But  a  fair  and^true  estimate  of  it  and  of  its  issue 
will  assist  in  conducting  to  their  solution.  In  the  course  of 
our  history,  one  question  after  another  has  presented  itself, 
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each  in  its  turn  seeming  to  involve  the  integrity  of  the  whole 
social  system  ;  but  the  country  has  always  come  out  of  the  dis- 
turbance and  trouble,  without  suffering  detriment.  Indeed, 
when  the  crisis  has  been  most  alarming,  and  the  popular 
instincts,  emotions,  passions  and  intelligence  have  been  aroused 
and  carried  to  a  great  height  of  agitation,  the  stress  and  strain 
and  hazard  have  passed,  leaving  a  renewed  vigor,  and  a 
replenished  and  sometimes  regenerate  spirit.  Our  various 
experiences  have  issued  so  happily,  that  there  has  come  to  be 
among  the  people  a  consciousness  of  destiny,  and  a  belief  in  a 
Providence  which  has  us  in  a  gracious  and  safe  keeping. 
Accordingly,  when  at  the  period  we  have  reached,  we  take  a 
look  back  over  the  course  traveled  since  the  days  of  the 
founders  of  the  Republic,  these  crises  and  their  issues,  these 
agitations,  disturbances  and  troubles,  afflictions  and  agonies  of 
conflict  lose  somewhat  of  their  several  consequence  and 
moment,  and  fall  into  the  order  of  a  consistent  development. 
The  way,  as  it  has  been  trodden  day  by  day,  after  holding  one 
direction  for  a  time,  has  seemed  to  turn  sharply  aside,  and 
then  going  on  again  for  a  distance,  to  return  somewhat  to  the 
former  course,  ascending  acclivities  sometimes,  and  sometimes 
descending  into  the  abyss ;  but,  seen  from  afar,  the  devious 
line  is  straightened,  the  inequalities  disappear,  and  a  progress 
direct,  certain  and  steady  lies  before  the  view. 

The  conjuncture,  therefore,  which  I  foresee,  like  those  which 
have  been  before,  however  serious  it  may  seem  at  the  present 
moment,  is  not  just  cause  for  fear.  At  the  same  time,  in  the 
midst  of  all  our  confidence,  we  must  not  shut  our  eyes  to  what 
is  impending,  but  take  good  measure  of  it,  and  gird  ourselves, 
so  as  to  give  the  help  our  country  needs,  in  order  that  she 
may  come  forth,  happy,  successful  and  regenerate.  Without 
keeping  you  longer  from  the  issue,  I  may  state  it  thus :  the 
system,  political,  industrial  and  social,  which  our  Fathers 
founded,  the  doctrines  and  postulates,  the  methods  and  insti- 
tutes of  that  system  are  on  one  side.  On  the  other,  new 
forces,  theories,  maxims  and  dogmas,  alien  and  hostile  to  those 
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heretofore  unquestioned,  are  being  brought  forward ;  already 
they  have  gained  such  acceptance,  that  they  have  begun  to 
introduce  themselves  into  our  institutions ;  they  are  of  such 
novelty,  vitality  and  intemperance,  that  if  once  they  gain  sway, 
there  will  be  a  new  heaven  over  our  heads  and  a  new  earth 
beneath  our  feet.  I  must  beg  your  indulgence  while  I  state 
the  radical  truth  from  which  our  institutions  have  sprung,  and 
had  a  consistent  development.  Not  that  I  have  anything  new 
to  say  ;  the  whole  matter  is  familiar.  But  sometimes  a  state- 
ment of  what  is  old  is  a  good  beginning  for  considering, 
measuring,  testing  and  exposing  a  mischief  that  is  new. 

The  Declaration  of  Independence  set  forth  these  truths 
as  '^  self-evident  that  all  men  are  created  equal ;  that  they 
are  endowed  by  their  Creator  with  certain  unalienable  rights ; 
that  among  these  are  life,  liberty  and  the  pursuit  of  happi- 
ness; that  to  secure  these  rights,  governments  are  insti- 
tuted among  men,  deriving  their  just  powers  from  the  con- 
sent of  the  governed."  These  truths  are  declared  to  be 
self-evident,  that  is,  they  are  intuitively  apprehended  and  are 
beyond  the  necessity  of  proof;  they  are  unchangeable  in  their 
nature  and  of  such  general  application  that  they  are  acknowl- 
edged by  all  moral  agents  who  are  susceptible  of  moral  truth. 
The  declaration  that  all  men  are  endowed  with  a  right  to 
'•  life,  liberty  and  the  pursuit  of  happiness  "  is  not  satisfied  by 
assuring  an  existence  as  animals,  nor  by  freedom  from  physical 
restraint.  That  is  the  smallest  part  of  their  contents.  Each 
by  itself  is  a  great  word — the  greatest  tongue  ever  uttered. 
But  one  reflects  its  meaning  upon  the  others,  so  that  all  of  them 
coupled  in  one  phrase  encompass  the  exercise  of  all  the 
faculties  and  capacities  of  men,  so  as  to  give  to  them  their 
highest  enjoyment.  Thus,  there  are  the  callings  in  life,  trades 
and  pursuits  which  have  always  been  followed  in  all  com- 
munities from  time  immemorial.  The  right  to  pursue  them, 
without  let  or  hindrance,  is  an  ingredient  of  happiness,  without 
which,  life  is  not  worth  living,  nor  liberty  worth  having.  And 
then,  furthermore,  there  is  the  exercise  of  the  faculties  and 
10 


242  ADDRESS    OF   THE    PRESIDENT, 

capacities  of  men  in  complex,  highly  developed,  industrial 
societies,  which  gives  to  ttiem  a  vastly  higher  enjoyment;  as 
where  men  suhdue  the  forces  of  nature  to  their  service,  and 
where  they  combine  and  associate  together  for  ends  beyond  the 
competency  of  individuals.  These  last  as  well  as  the  former 
are  the  fruition  of  the  liberty  of  American  citizens  which  they 
claim  as  their  birth- right.  The  object  and  justification  of 
governments  among  men  is  to  secure  these  rights  in  full 
measure  and  proportion  ;  and  any  exercise  of  power,  whether 
by  edict  of  Emperor,  decree  of  Parliament,  or  act  of  Legisla- 
ture, which  lays  upon  them  a  burden  of  any  sort  is  without 
defense,  apology  or  excuse. 

This  goes  far  beyond  any  theory  of  society  man  ever  knew 
until  July  4th,  1776.  And  how  has  it  happened  that  our 
forefathers  apprehended  these  truths  so  much  more  vividly 
than  any  other  people  ?  It  is  said  that  they  came  down  to 
them  from  other  generations.  This  maxim,  that  all  men  are 
born  equal,  is  said  to  have  been  transported  from  Rousseau 
and  other  French  writers,  who  in  turn  read  it  in  an  edict  of 
Louis  X,  who  reigned  early  in  the  fourteenth  century,  and 
he  or  some  one  before  him  had  it  from  the  jurisconsults 
of  the  times  of  the  Antonines.  And  other  maxims  of  liberty, 
which  were  wrought  out  in  the  great  transactions  of  English 
history  are  said  to  have  been  brought  over  here  as  the  heritage 
of  Englishmen.  All  which  is  curious,  but  it  misses  more  than 
half  the  truth.  The  first  settlers  along  the  Atlantic  coast  and 
those  who  kept  filling  the  great  procession  which  streamed 
hitherward  down  to  the  time  of  the  Revolution,  the  English 
country  gentlemen  in  Virginia  and  Maryland  and  the  Puritans 
of  Massachusetts,  the  Huguenots  of  South  Carolina  and  the 
Dutch  of  New  York  and  New  Jersey,  were  men  of  fiber  and 
strain  such  as  the  founders  of  States  never  had  before,  and 
such  as  the  people  they  left  behind  never  had  or  did  not  long 
retain.  Why  this  was  so  is  easy  to  explain ;  but  the  inquiry 
•  is  irrelevant.  It  is  enough  to  state  the  fact.  And  when  once 
thev  were  settled   here,  the  air  of  Heaven  was  so  free,  the 
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space  of  God's  earth  was  so  broad,  the  new  things  of  their 
experience  came  to  them  in  such  strange  abundance,  that  the 
nature  within  them,  stalwart,  virile,  and  full  of  hope  and  force, 
swelled  to  an  affluent  and  opulent  life.  Liberty  was  in  the 
fiber  and  nerves  and  blood  of  those  men;  it  was  not  a  lesson 
they  had  learned.  That  explains  why  the  tea  tax  and  the 
stamp  tax  and  other  exactions,  impositions  and  aggressions  of 
George  the  Third,  were  not  the  cause  but  the  occasion  of  the 
Revolution  ;  why  English  tenures  in  Virginia  and  Manors  in 
New  York  were  dissolved,  and  statutes  intended  to  penetrate 
the  household  and  direct  domestic,  personal  and  private  acts, 
habits  and  relations  were  never  enforced  and  were  soon 
repealed;  why,  in  the  earliest  days,  the  court  in  Miissa- 
chusetts  interpreted  the  phrase  in  the  bill  of  rights  of  1780 
that  "  all  men  are  born  free  and  equal  "  as  a  declaration  of  the 
emancipation  of  slaves  ;  and  why  the  self-evident  truths  of 
the  muniments  of  our  liberties,  working  in  the  disturbed  con- 
science of  the  people,  exploded  under  the  foundation  of  the 
constitutional  guarantees  of  slavery.  That  is  the  story,  told 
in  a  word,  of  American  liberty. 

"  Glittering  generalities,*'  a  most  brilliant  advocate  called 
the  self-evident  truths  of  the  Declaration.  Possibly  so ;  in- 
deed, certainly  so,  if  you  stop  with  that  instrument.  But 
when  they  were  realized  in  the  conscience,  and  embedded  in 
the  moral  constitution  of  the  people,  and  interwoven  with  all 
the  filaments  of  the  heart,  so  as  to  give  tone  and  temper  to 
the  common  life,  and  appear  and  re-appear  in  the  very  efflor- 
escence of  popular  sentiments,  instincts,  impulses,  emotions 
and  passions,  they  became  transcendent,  vital  and  all-govern- 
ing facts.  And  so  it  is  not  strange,  it  is  just  what  we  should 
expect,  that  these  *'  glittering  generalities  "  were  more  particu- 
larly stated  and  defined  in  the  constitutions,  in  other  words 
to  be  sure,  but  words  of  the  same  meaning,  sense  and  import; 
that  is  to  say,  no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law  ;  no  state  shall  deny  to 
any  person  the  equal  protection  of  the  laws ;  private  property 
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shall  Dot  be  taken  for  public  use  without  just  compensation  ; 
and  the  many  other  clauses,  by  which  these  fundamental 
rights,  privileges,  immunities  and  franchises  are  assured ; 
such  as  those  guaranteeing  free  elections,  free  speech,  justice 
administered  without  denial  or  delay,  the  privileges  of  the 
habeas  corpus  and  trial  by  a  jury  of  the  vicinage. 

And,  thus,  reversing  our  steps,  we  trace  these  mandates, 
prohibitions  and  guarantees  of  our  constitutions  back  to  the 
comprehensive  phrase  of  the  Declaration  of  Independence, 
that  governments  are  instituted  to  the  end  that  each  and  every 
man  may  exercise  all  his  faculties  in  whatever  way  he  may, 
according  to  his  own  judgment,  choose,  so  as  to  derive  from 
them  his  highest  enjoyment.  The  citizen,  the  person,  the 
individual — ^living  his  own  life,  cherishing  his  own  aspirations, 
making  and  meeting  his  own  destiny,  he  is  the  integer ;  he  is 
sacred ;  for  him  are  all  the  solicitudes.  To  conserve  his  rights, 
consistently  with  those  of  others,  and  to  give  him  opportunity 
to  work  out  his  own  happiness,  without  responsibility  toothers 
and  without  responsibility  from  others  to  him,  governments 
are  instituted.  For  these  purposes  are  all  the  complex  system 
of  laws,  the  vast  scheme  of  administration,  the  splendor  and 
majesty  of  the  immortal  State. 

It  is  not  for  a  moment  to  be  thought,  that  this  force,  seated 
deep  in  the  virile  nature  of  the  founders  of  the  Republic,  was 
satisfied  by  its  expression  in  the  muniments  of  American  free- 
dom, or  by  its  embodiment  in  political  institutions.  It  was  of 
vastly  more  pervading  potency  and  promise.  Equality  before 
the  law  is  a  tremendous  truth.  But  there  is  another  equality  ; 
it  is  the  equality  of  all  men  in  the  competitions  and  rivalries 
of  life.  Under  our  system,  the  gates  and  avenues  to  the 
arena  of  industrial  enterprise  and  adventure  are  open  to  all 
who  will  run  the  course — the  start  in  the  race  is  equal  for  all ; 
there  is  no  favor  for  any,  and  the  best  wins.  That  is  the  end 
and  consummation  and  fruition  of  the  equality  unto  which 
Americans  are  born.  There  never  were  here  classes  favored 
by  law ;  that  inequality  our  fathers  never  could  bear.     The 
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highest  education  was,  perhaps,  at  one  time  within  reach  of 
the  few ;  but  that  advantage  long  since  became  common. 
Any  deserving  boy  may  by  his  own  hands  earn  the  best  in- 
struction in  the  great  universities.  The  ranks  of  our  own 
profession,  the  chief  places  in  the  public  service,  the  labora- 
tories of  triumphant  science,  the  marts  where  the  most  stupen- 
dous transactions  of  commerce  are  conducted,  are  filled  by 
those  who  started  even  with  all  others,  or  if  there  was  any 
inequality,  the  chances  were  against  those  who  have  won  the 
race.  Our  social  as  well  as  political  system  is  illustrated  by 
comparison  with  that  of  England,  the  foremost  of  all  European 
nations  in  the  institutions  of  freedom.  The  history  of  the 
English  people  during  this  century  is  a  strange  story  of  the 
political  enfranchisement  of  the  people — first  one  class  and 
then  another  being  admitted  to  a  share  of  political  power, 
until  to-day  but  a  remnant  of  inequality  remains.  Where 
our  forefathers  were  at  the  beginning,  there  Englishmen  have 
come.  And  now  another  process  is  just  being  entered  upon. 
A  recent  writer  of  singular  insight  says  his  countrymen  "  are 
definitely  entering  on  a  stage  when  the  advancing  party  is 
coming  to  set  clearly  before  it,  as  the  object  of  endeavor,  the 
ideal  of  a  state  of  society  in  which  there  shall  be  at  last  no 
law-protected,  power-holding  class  on  the  one  side,  and  no 
excluded  and  disinherited  masses  on  the  other — a  stage  in 
which,  for  a  long  period  to  come  legislation  will  aim  at  secur- 
ing to  all  the  members  of  the  community  the  right  to  be  ad- 
mitted to  the  rivalry  of  life,  as  far  as  possible,  on  a  footing  of 
equality  of  opportunity."  (Kidd  on  Social  Evolution,  p.  141.) 
Strangely  enough  the  ideal  state  of  society  which  is  to  be  the 
object  of  endeavor  in  England,  has  long  since  been  realized 
by  us.  The  future  there  is  the  present  and  the  past  here,  and 
the  blessings  foretold  for  Englishmen  are  fruition  with  us. 

Against  institutions  justified  by  the  self-evident  truths  of 
the  Declaration  and  a  social  order  whose  development  has 
proceeded  on  them,  other  forces  are  being  set  in  array.  Those 
who  have  given  energy  and  direction  to  these  alien  and  hos- 
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tile  forces  and  seek  to  drive  them  farther  and  farther,  think 
they  discover  in  modern  industrial  society  and  in  the  develop- 
ment and  operation  of  its  fundamental  principle,  evils  that 
greatly  transcend  all  that  man  has  achieved.  To  them,  the 
rivalries  and  competitions  of  life  are  virulent  stimulants ;  they 
make  the  strong  drunk  with  pitiless  desire,  and  snatch  from 
the  unfortunate,  however  worthy,  the  rewards  of  their  agony 
of  toil.  It  cannot  be  denied  that,  in  the  end,  the  equalities 
of  rights  and  opportunity  work  out  in  some  instances  the 
widest  inequalities  and  the  rankest  injustice,  and  that  good 
men  are  sick  at  the  sight  of  them.  Great  accumulations  of 
wealth  in  the  hands  of  some,  and  equal  accumulations  of  want, 
ignorance,  brutality,  and  mental  and  moral  degradation  upon 
the  heads  of  others,  go  hand  in  hand.  One  seems  to  corre- 
spond with  the  other.  In  a  measure  they  are  related.  Some 
assume  that  one  is  the  cause  of  the  other ;  they  say  that 
there  is  a  law  which  ''  rivets  the  laborer  to  capital  more  firmly 
than  the  wedges  of  Vulcan  did  Prometheus  to  the  rock.*' 
This  exaggerates  the  relations  of  one  to  the  other.  One  is 
certainly  not  the  only  cause  of  the  other.  But  it  cannot  be 
denied  that  great  accumulations  of  wealth  in  the  hands  of  the 
few  go  along  with  the  process  by  which  the  poor  are  crowded 
down  in  deeper  depths  of  poverty  ;  and,  more  and  more,  the 
multitude  on  the  brink  is  precipitated  into  the  abyss  of  hope- 
less misery,  while  their  places  are  in  turn  filled  by  the  indus- 
trious who  beg  for  work  and  not  for  bread.  Many  cannot 
suppress  a  profound  sympathy  for  the  poor,  and,  almost  in 
despair,  cry  out  from  the  depths  of  their  hearts,  against  a 
civilization  which  cannot  save  its  own  victims.  Professor 
Huxley  indulges  in  the  most  discouraging  views  of  modern 
civilization.  He  says  ^^  I  do  not  hesitate  to  express  the  opin- 
ion that,  if  there  is  no  hope  of  a  large  improvement  of  the 
condition  of  the  greater  part  of  the  human  family,  if  it  is 
true  that  the  increase  of  knowledge,  the  winning  of  a  great 
dominion  over  nature  which  is  its  consequence,  and  the  wealth 
which  follows  upon  that  dominion,  are  to  make  no  difference 
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in  the  extent  and  the  intensity  of  want,  with  its  concomitant 
physical  and  moral  degradation  amongst  the  great  mass  of  the 
people,  I  should  hail  the  advent  of  some  kindly  comet,  which 
would  sweep  the  whole  affair  away  as  a  desirable  consumma- 
tion."    Methods  and  Results,  Essay  IX. 

Such  dissatisfaction  with  social  conditions,  arising  largely 
from  the  excessive  activity  of  the  natural  right  of  every  man 
to  do  the  best  for  himself  in  the  rivalries  and  competitions  of 
life,  have  found  expression  in  ways  more  emphatic  than  words. 
The  legislation  of  the  past  twenty-five  years  has  been  largely 
directed  to  strengthen  the  lower  and  weaker  classes  against 
the  higher  and  stronger,  and  equip  the  former  against  the 
latter  for  the  struggle  of  life;  and  the  instinct  running 
through  all  classes  approves  this  policy.  The  trend  of  opinion 
is  shown  in  the  character  of  measures  which  are  not  only 
matured  in  statutes,  but  are  introduced,  advocated  and  received 
with  applause,  although  they  fail  of  passage.  AVild  and  ex- 
travagant propositions  for  the  exercise  of  the  powers  of  the 
State  are  sure  of  an  intemperate  advocacy  in  popular  assem- 
blies and  certain  public  prints.  So  great  is  the  impatience  to 
end  all  social  evils  at  a  stroke,  that  the  rights,  consecrated  in 
the  Declaration  of  Independence  and  the  Constitutions,  are 
ruthlessly  set  at  naught,  and  remedies  devised  with  some 
respect  for  orderly  methods  are  contemptuously  spurned. 
Even  the  Judges  have  sometimes  used  expressions  which 
lead  to  State  socialism.  There  is  a  phrase  coined  or  appro- 
priated by  Lord  Hale,  two  hundred  years  ago,  that  "  private 
property  when  affected  by  a  public  interest  ceases  to  be 
juris  privati  only."  As  he  used  it,  especially  in  his  own 
day,  it  was  true.  But  in  our  time  the  rule  has  been  para- 
phrased to  give  a  right  to  seize  private  property  for  public  use 
without  compensation,  whenever,  as  is  said,  it  is  used  by  the 
owner  '*  in  a  manner  to  make  it  of  public  consequence  and  it 
affects  the  common  good  ;"  an  expression,  which,  if  it  means 
all  it  says,  is  fatal  to  civic  righteousness.  The  new  doctrine  has 
its  sect  and  its  propaganda.     It  is  not  possible  to  set  forth  in 
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detail  its  creed,  but  it  may  perhaps  be  stated  well  enough  for 
our  purpose  thus :  the  ethical  principles  of  the  immortal  State, 
the  unity  of  a  Nation  with  its  generations,  experiences  and 
accumulations,  in  which  its  citizens  find  their  highest  satisfac- 
tions, and  of  property,  that  is,  my  right  to  what  is  mine  and 
your  right  to  what  is  yours,  which  is  incapable  of  surrender 
and  will  not  tolerate  usurpation,  are  figments  of  a  diseased 
civilization  and  rags  of  worn  out  and  cast-off  garments.  The 
explanation  of  society,  according  to  the  new  lights,  is  a  ques- 
tion of  economics ;  and,  in  this  narrow  field,  the  theory  and 
postulate  is  that  manual  labor  is  alone  deserving;  that  value 
is  what  labor  adds  to  physical  substances,  to  which  the  laborer 
is  the  only  one  entitled,  and  is  the  only  one  who  ought  to 
appropriate  it ;  the  issue  of  which  dogma  is  that  the  man  who 
employs  laborers,  paying  them  wages,  and  appropriates  the 
value  of  their  labor  over  and  above  what  he  allows  them,  robs 
them  of  the  product  that  is  not  his  own.  Let  this  not  be 
thought  to  be  an  exaggeration  or  perversion.  These  are 
some  of  the  phrases  which  one  of  the  apostles  of  this 
sect '  uses  in  the  course  of  the  exposition  and  develop- 
ment of  the  dogma.  *'  The  growing  perception  that  ex- 
isting institutions  are  unreasonable  and  unjust,  that  rea- 
son has  become  unreason  and  right  wrong,  is  only  proof 
that,  in  the  modes  of  production  and  exchange,  changes  have 
silently  taken  place,  with  which  the  social  order,  adapted  to 
earlier  economic  conditions,  is  no  longer  in  keeping." 
(Engels,  Socialism,  Utopian  and  Scientific,  p.  45.)  Again 
he  says:  ''  Side  by  side  with  the  great  majority,  exclusively 
bond-slaves  to  labor,  arises  a  class  freed  from  directly  pro- 
ductive labor  which  looks  after  the  general  affairs  of  society  ; 
the  direction  of  labor,  State  business,  law,  science,  art,  etc. 
It  is,  therefore,  the  law  of  division  of  labor  that  lies  at  the 
basis  of  the  division  into  classes.  But  this  does  not  prevent 
this  division  into  classes  from  being  carried  out  by  means  of 
violence  and  robbery,  trickery  and  fraud."  And  this 
is    declared   to  be   ''  the    germ    of  the  whole  of  the    social 
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antagonism  of  to-day."  The  meaning  of  which  is  that 
accumulated  and  stored  up  labor,  such  as  we  see  in  the  splen- 
did structures  which  line  the  streets  of  this  beautiful  city,  in 
the  products  of  its  mighty  industries,  and  the  gains  of  its 
strenuous  commerce  are  not  the  property  of  those  who  hold 
title  deeds  to  them,  but  belong  to  some  indefinable,  incompre- 
hensible, all-absorbing  body  called  Society.  Mr.  George 
seems  not  bold  enough  to  send  all  ownership  to  limbo.  But 
he  does  contend  that  land  is  nulh'us  films.  He  says :  "  The 
essential  character  of  the  one  class  of  things  is  that  they 
embody  labor,  are  brought  into  being  by  human  exertion, 
their  existence  or  non-existence,  their  increase  or  diminution, 
depending  on  man.  The  essential  character  of  the  other  class 
of  things  is  that  they  do  not  embody  labor,  and  exist  irre- 
spective of  human  exertion  and  irrespective  of  man  ;  they  are 
the  field  or  environment  in  which  man  finds  himself;  the 
storehouse  from  which  his  ]jeeds  must  be  supplied,  the  raw 
material  upon  which,  and  the  forces  with  which,  his  labor 
alone  can  act.'*  And  he  concludes,  "  though  his  titles  have 
been  acquiesced  in  by  generation  after  generation,  to  the 
landed  estates  of  the  Duke  of  Westminster,  the  poorest  child 
that  is  born  in  London  to-day  has  as  much  right  as  his  eldest 
son.  Though  the  sovereign  people  of  the  State  of  New  York 
consent  to  the  landed  possessions  of  the  Astors,  the  puniest 
infant  that  comes  wailing  into  the  world  in  the  squalidest  room 
of  the  most  miserable  tenement  house,  becomes  at  that  moment 
seized  of  an  equal  right  with  the  millionaires.  And  it  is 
robbed  if  the  right  is  denied."  The  ideal  society  which  they 
portray  leaves  the  individual  without  motives,  incentives,  per- 
missions and  facilities  to  exertion,  men  lapsed  into  a  state  of 
crushing  etjuality,  life  a  dreary  monotony,  and  the  State  with- 
out functions  to  restrain  the  evil  or  protect  enterprise,  industry 
and  self-denial.  It  is  a  condition  in  which  all  rights  and 
duties  are  extinct — all  hopes,  desires,  cravings,  appetencies 
suppressed.  ''  He  made  a  desert  and  called  it  peace."  Bet- 
ter than  that,  are  wars  and  rapine  and  crime,  toil,  starvation 
and  asonies  of  the  worst  da  vs. 
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It  is  perhaps  natural  to  stigmatize  these  doctrines  as  foreign 
importations,  at  which  our  people  will  not  give  more  than  an 
incredulous  glance,  and  resent  as  an  insult  to  American  com- 
mon sense  the  suggestion  that  these  vagaries  and  foolish 
fancies  will  find  acceptance  among  us.  But  it  is  easy  to  per- 
ceive just  grounds  for  apprehension.  One  cause  for  alarm  is 
the  literature  which  has  within  a  few  years  been  put  forth, 
and  the  reception  which  it  has  met.  Its  volume  is  great.  It 
is  not  now  and  then  a  pamphlet  of  ephemeral  form  and  con- 
tents, but  books  of  pretentious  size  and  substance.  The 
writers  show  a  masterful  grasp  of  social  phenomena,  a  deep 
knowledge  of  the  laws  which  govern  them,  and  a  rare  power 
and  originality  in  their  explanation.  They  enliven  their 
pages  by  flashes  of  truths,  some  of  which  are  new  and  others 
seem  newl  Above  all,  deeply  moved  themselves  by  their 
revelations  and  animated  by  a  lofty  spirit,  their  periods  are 
often  all  afire  with  intensity  of  longing,  and  the  passions  of 
hatred  of  what  seems  to  them  the  bitternesses  of  life  and  of 
history.  This  estimate  is  supported  by  the  pages  of  Karl 
Marx  in  his  book  on  Capital,  which  he  calls  a  "  Critical 
Analysis  of  Capitalist  Production ;  '*  and  of  Henry  George's 
book  on  Progress  and  Poverty,  which  on  his  title  page  he 
characterizes  as  "An  Inquiry  into  the  Cause  of  Industrial 
Depressions  and  of  the  Increase  of  Want  with  Increase  of 
Wealth:  the  Remedy." 

If  these  books  were  left  to  grow  shelf-worn  with  time  and 
dust,  it  would  be  diflferent.  But  they  are  not  left  alone.  If 
you  go  to  any  public  library  and  ask  for  one  of  them,  you 
will  find  its  pages  soiled  by  the  hands  of  many  readers  and 
inked  by  the  pens  of  many  copyists ;  and,  if  you  are  curious 
to  inquire,  you  will  find  that  it  is  the  mechanic  and  laborer 
more  than  any  other  who  draws  them  out.  Thus  this  large 
body  of  intelligence  is  being  penetrated  by  these  teachings. 

At  this  point  two  facts  press  upon  the  attention.  In  the 
first  place,  while  the  wage-earners  are  men  of  like  passions  as 
other  men,  no  better  and  no  worse,  and  therefore  to  be  ex- 
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pected  to  put  their  personal  interests  before  those  of  others, 
yet  they  display  a  strange  and  enthusiastic  loyalty  to  tlieir 
class ;  so  that  if  one  section  falls  into  trouble,  those  who  are 
at  the  moment  less  unfortunate,  contribute  relief  from  their 
poverty  with  generosity.  They  exemplify  the  saying,  "  if 
one  member  suffer,  all  suffer  with  it."  The  sympathetic  strike 
is  the  expression  of  this  passion.  In  the  next  place,  the  wage- 
earners  submit  to  a  discipline  as  rigid  and  severe  as  an  army 
in  battle.  Each  abdicates  his  free  will,  his  judgment,  his  per- 
sonal wishes  and  interests.  He  is  no  longer  an  individual, 
but  an  atom  of  a  mass,  the  smallest  part  of  a  machine  driven 
by  a  power  greater  than  steam,  and  directed  by  the  hand  of 
the  engineer  at  his  pleasure.  What  this  great  body  of  the 
citizenship,  possessed  of  political  power,  transported  by  the 
enthusiasm  of  self-sacrifice,  directed  by  a  relentless  discipline 
will  be,  when  it  becomes  thoroughlv  saturated  with  these  doc- 
trines,  it  is  not  hard  to  divine.  In  that  day,  if  it  ever  comes, 
the  federations  of  labor,  their  battalions  enthusiastic,  compact, 
disciplined,  organized  and  moving  with  one  impulse  at  the 
word  of  command,  when  launched  upon  institutions  under 
which  they  suppose  themselves  trodden  down,  will  sweep  from 
the  face  of  the  earth  not  corporations,  syndicates,  trusts  and 
aggregated  capital  only,  but  all  the  whole  order  of  industrial 
society  as  now  organized. 

What  has  been  said  is  without  profit  if  we  stop  here.  Any 
explication,  however  accurate  and  impressive,  of  the  principles 
of  American  society,  political  and  industrial,  and  any  warn- 
ings against  the  insidious  introduction  into  that  order  of  alien 
and  virulent  heresies  will  be  vain,  unless  they  excite  to  a 
search  for  a  remedy  for  impending  evils;  antidotes  for  the 
blood  poison.  This  profession  of  the  law  is  great ;  there  is  no 
force  like  it  in  modern  civilization.  It  can  tear  this  noxious 
growth  out  of  our  system ;  it  has  the  remedy  in  its  hands. 
That  fact  makes  what  has  been  said  apt  and  apposite  to  the 
occasion.  The  remedy  which  I  venture  to  suggest,  as  that 
which  our  profession  is  competent  to  administer,  is  the  appli- 
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cation  of  the  mechanism  of  the  law  to  the  education  of  all  in 
the  rights  and  duties  of  citizens,  to  the  end  that  they  appre- 
hend justice — a  somewhat  complex  proposition  needing  ex- 
planation. The  education  referred  to  is  not  such  as  is  to  be 
had  in  the  schools.  They  teach  the  principles  of  political 
morality,  illustrating  them  by  the  manifold  experiences  of  the 
race  in  the  course  of  its  evolution,  and  enforcing  them  by 
sanctions  drawn  from  many  sides,  just  as  they  teach  the 
principles  of  personal  morality  ;  but  unhappily  one  may  know 
the  former  and  be  a  bad  citizen,  just  as  he  who  knows 
the  latter  may  be  a  bad  man.  All  that  learning  is  very 
admirable  and  desirable ;  but  it  does  not  go  far  enough.  The 
education  implied  in  the  statement  must  convey  to  the  mind 
so  vivid  a  notion  of  right,  that  to  realize  it  is  the  one 
object  of  desire,  and  to  infringe  it  rouses  the  whole  man  in 
arms.  It  informs,  enlivens  and  invigorates  the  conscience,  so 
that  a  man  is  as  sensitive  to  a  wrong  as  to  a  personal  indignity. 
All  the  habits,  prejudices  and  temperament  of  the  man  must 
be  for  his  inviolable  integrity.  This  high  endeavor,  purpose 
and  practice  is  possible  only  after  long  continuance  in  the 
exercise  of  the  rights  and  duties  of  citizens. 

One  of  the  ways  of  educating  citizens  in  their  rights  and 
duties  is  by  improving  and  defining  the  jury  system,  and 
making  the  service  interesting  to  jurors,  in  the  popular  as  well 
as  the  superior  courts.  The  large  number  of  jurors  should  be 
those  reached  or  liable  to  be  reached  by  the  new  heresies  ; 
and  the  office  should  be  dignified  by  the  character  of  the  men 
called  to  serve  in  it  and  by  the  circumstances  of  the  employ- 
ment. The  first  qualification  of  the  jurors  should  be  that  he 
earns  a  decent  living  for  himself  and  family ;  rigorously 
excluding  all  who,  from  whatever  cause,  do  not  do  so ;  a 
ruthless  rule  sometimes,  just  as  are  the  chances  of  life  always. 
The  terra  of  service  should  be  for  several  weeks,  and  twice  the 
average  wages  be  paid  for  it,  and  the  places  of  employment  be 
kept  open.  Judges  and  justices  of  the  peace  should  be  men 
of  gravity,  sufficient  learning,  common  esteem  and  strong  per- 
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sonality,  who  will  direct  the  jury  to  the  very  right  of  the 
matter.  When,  after  such  a  service,  the  juror  returns  to  his 
usual  employment  he  will  carry  with  him  the  best  fruits  of 
the  best  education,  training  and  discipline  ;  namely,  a  capacity 
to  discern  and  a  disposition  to  render  justice  and  also  a  conse- 
quence among  his  fellows,  increased  vigor,  and  force  multiplied, 
manliness  and  self-respect  elevated,  so  that  he  will  be  felt 
throughout  his  class  as  one  wise  and  safe  and  true  to  guide 
the  common  sentiment  and  opinion.  Heretofore,  the  jury 
system  has  been  administered,  especially  in  the  courts  of  the 
justices  of  the  peace,  and  I  fear  in  the  superior  courts,  in 
so  lax,  slack,  accidental,  indecisive  and  too  often  dissolute 
way,  that  it  has  become  a  method  for  the  miscarriage  of  jus- 
tice. Regulated,  invigorated  and  popularized  in  some  such 
way  as  is  proposed,  it  will  become  not  only  a  safer  method  of 
justice,  but  will  lead  men  to  apprehend  and  esteem  justice  for 
themselves  and  all  others. 

There  is  another  of  the  processes  of  the  law  which  can 
be  developed  to  the  same  end.  Once  a  year  men  are  sent  out, 
under  one  title  or  another,  with  more  or  less  authority,  to 
ascertain  the  value  of  every  man's  property,  to  the  end  that  it 
may  be  taxed  accordingly.  The  inquiry  he  makes,  or  whether 
he  makes  any,  is  a  matter  committed  to  his  discretion ; 
and  whether  he  acts  upon  the  information  at  his  hand  or 
according  to  his  arbitrary  pleasure  is  a  question  for  his 
conscience,  if  he  have  a  conscience.  The  whole  thing  is  a 
secret  and  irresponsible  process.  The  natural  consequence  is 
that  the  fees  allowed  by  statute  are  a  small  fraction  of  what  he 
receives  for  reduced  assessments  of  the  rich,  and  excessive 
valuations  of  the  property  of  the  poor.  Our  concern  here  is 
not  with  these  mischiefs,  but  with  the  uses  which  may  be  made 
of  this  process  for  the  education  of  the  people.  Commit  the 
business  to  boards,  the  majority  of  which  shall  be  wage- 
earners,  having  the  qualifications  of  jurors.  Let  the  board 
sit  at  convenient  hours  in  a  convenient  place  with  open 
doors,  and  compel  every  property  owner  to  attend,  and  in  the 
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presence  of  his  neighbors,  state  what  is  necessary  to  determine 
the  value  of  his  property,  subject  him  to  cross-examination  by 
any  other  person,  and  let  the  result  be  publicly  declared  with 
the  reasons  for  it.  The  interest  of  every  man  will  be  enlisted, 
not  only  in  securing  the  lowest  valuation  of  his  own  property, 
but  the  highest  of  that  of  others.  The  inquiry  will  be  pressed 
with  rigor  on  every  side,  but  will  come  back  in  most  cases  to 
what  is  fair  and  equal,  all  things  considered.  Men  who  own 
property,  much  or  little,  it  does  not  matter  which,  taking  part 
in  such  questions,  contentions  and  determinations,  will  hold 
their  own  rights  and  property  by  no  weak  and  relaxed  grasp, 
and  will  yield  to  others  the  rights  they  claim  for  themselves. 

Another  way  may  be  opened  through  which  all  classes  may 
be  drawn  into  participation  in  public  affairs.  The  democracy 
of  the  town  meeting  formerly  had  a  large  place  in  the  political 
organization.  In  most  States  administrative  officers  and 
boards  have  crowded  these  popular  assemblies  out  and  shorn 
them  of  their  useful  powers.  Officialism  has  superseded 
popular  modes.  Even  where  the  town  meeting  remains,  it  has 
but  a  remnant  of  its  former  vigor.  It  is  an  institution  of 
which  great  use  may  be  made  in  counteracting  the  evil  of 
socialistic  tendencies  that  are  gaining  sway  among  us.  If  it 
were  multiplied,  so  that  one  of  them  would  not  cover  too  large 
a  territory  nor  include  too  many  citizens,  and  every  citizen 
could  make  himself  heard  and  felt  in  it,  the  interests  of  the 
neighborhood  be  discussed  and  dealt  with,  and  the  initiative 
taken  in  great  public  movements,  something  would  be  done  to 
bring  back  the  civic  satisfactions  and  contentments  of  our 
fathers.  The  political  life  would  be  again  the  popular  life. 
The  humblest  would  have  his  place  made  for  him  by  himself. 
The  intelligent  wage  earner  who  now  revels  in  the  theories  and 
fancies  of  Marx  and  George  will  be  recalled  to  the  rights 
which  are  his  beyond  the  reach  of  government,  and  to  the 
duties  the  discharge  of  which  afford  him  his  highest  -enjoy- 
ments. He  will  feel  the  dignity  of  manliness  and  of  citizen- 
ship,  the  vigor  of  self-reliance  and    the   ardor  of  patriotic 
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emotion.  A  people  of  such  men  will  not  yield  to  the  lassitude 
of  a  society  which  is  without  virility,  adventure,  industry  and 
ambition. 

Your  acquaintance  with  the  administration  of  the  laws  will 
suggest  many  other  uses  to  which  its  methods  may  be  put.  I 
have  mentioned  only  a  few  of  the  very  simplest  and  most 
obvious ;  but  they  seem  to  be  enough  to  show  that  we  have  in 
our  own  hands  remedies  for  the  mischiefs  which  at  this  time 
are  most  threatening.  Those  remedies  are,  whatever  will 
make  Americans,  more  than  ever  before,  self-respecting,  con- 
scientious, competent  and  just  citizens. 


THE  ANNUAL  ADDRESS 

BY 

HON.  JOHN  W.  GRIGGS, 

The  Governor  of  New  Jersey. 
LAWMAKING. 

When  I  was  invited  by  your  association  to  make  the  annual 
address  I  cast  about  for  a  subject  that  would  not  only  be 
appropriate  to  the  occasion  but  would  also  furnish  some 
practical  suggestions  in  the  line  of  improvement  of  our  systems 
of  jurisprudence.  An  extended  experience  by  personal  partici- 
pation in  legislation  according  to  the  American  system,  has 
led  me  to  believe  that  there  is  no  one  thing  in  all  the  various 
departments  of  government  or  business  that  is  carried  on  with 
less  scientific  or  orderly  method  than  the  making  of  laws. 

This  is  not  due  to  the  fact  that  legislation  is  an  obsolete 
necessity — rarely  called  for  after  the  centuries  of  growth  and 
pruning  and  perfecting  through  which  English  law  has  passed. 
No  age  of  English  or  American  history  has  ever  seen  such 
activity  and  profusion  in  legal  enactment  as  now  prevail. 
With  the  imperial  parliament  at  Westminister  and  the  federal 
Congress  at  Washington  in  almost  continual  session,  there  are 
nearly  thirty  parliaments  in  the  British  colonial  system  and 
legislatures  of  forty-five  American  states  holding  annual  or 
biennial  sessions,  all  engaged  in  supplementing  and  amending 
the  old  laws  and  in  devising  and  passing  new  ones.  Besides 
these,  are  countless  cities,  towns  and  boroughs,  each  with  a  legis- 
lative board  exercising  the  power  of  law-making  upon  many 
important  matters  of  municipal  life  and  government.  The 
steps  of  the  citizen  desiring  to  walk  uprightly  are  beset  with 
labyrinths  of  statutory  enactments  that  are  intricate  and  con- 
fusing and  often  so  conflicting  that  he  must  stumble,  turn 
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which  way  he  may.  Volume  after  volume  of  annual  statutes 
is  issued  year  by  year  in  every  state  of  the  Union,  so  that  it 
is  a  heavy  task  for  the  lawyer  to  keep  familiar  with  the  grow- 
ing mass  of  statutory  law  of  his  own  state ;  and  no  lawyer 
who  values  his  reputation  would  think  of  giving  an  opinion 
upon  the  law  in  a  sister  state  unless  it  might  be  upon  the  con- 
struction of  some  one  particular  statute. 

The  general  statutes  of  New  Jersey  comprise  three  large 
closely  printed  volumes  and  cover  more  than  3000  pages.  More 
than  half  of  this  body  of  statutory  law  has  been  enacted 
within  the  last  twenty  years. 

The  legislature  of  1895  required  a  book  of  over  900  pages 
to  contain  its  enactments.  And  it  is  to  be  noted  that  these 
are  almost  entirely  general  laws,  the  constitution  of  that  state 
prohibiting  the  passage  of  special  laws  relating  to  may  impor- 
tant and  prolific  subjects,  such  as  the  regulation  of  internal 
affairs  of  counties,  cities  and  townships  and  the  creation  of 
corporations.  The  same  productiveness  prevails  in  other  states, 
in  some  to  a  larger  and  in  others  to  a  little  less  degree. 

Wherever  legislative  bodies  assemble  are  found  exceeding 
activity  and  willingness  to  exercise  the  fascinating  power  of 
lawmaking.  The  process  of  turning  a  mental  conception  into 
a  law  is  so  simple  and  easy  in  the  ordinary  state  legislature 
that  laws  are  losing  the  sanction  of  solemnity  and  moral 
authority  that  they  once  possessed.  Besides  the  spirit  of  obedi- 
ence as  a  patriotic  duty,  there  was  in  former  days  a  feeling  of 
reverence  and  awe  towards  the  body  of  the  law  as  being  the 
embodiment  of  the  wisdom  of  government  inspired  by  a  very 
high  regard  for  the  welfare  of  society  and  promulgated  only 
upon  most  careful  and  mature  consideration.  The  English 
race  have  been  taught  through  centuries  to  regard  human  and 
divine  law  as  closely  related  in  their  qualities  of  solemnity  and 
authority.  To  them  the  inspiration  and  the  type  have  been  the 
law  that  was  given  on  Mt.  Sinai,  with  the  fire  that  burned  upon 
it,  and  the  thunders  and  lightnings,  and  the  thick  cloud  upon  the 
mount,  and  the  voice  of  the  trumpet  exceeding  loud,  and  the 
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people  standing  afar  off,  awe-struck.  "  Render  unto  Csesar 
the  things  that  are  Caesar's'*  is  the  divine  approval  under 
which  the  Christian  world  has  come  to  regard  the  law  of  the 
land  as  possessed  of  a  divine  sanction.  Law,  as  thus  con- 
ceived, is  not  a  thing  to  be  changed  with  every  whim  and  cap- 
rice of  popular  opinion.  If  it  be,  as  the  subject  is  taught  to 
regard  it,  the  expression  of  a  wise  and  beneficent  law-giver, 
whether  prophet,  or  king,  or  sovereign  people,  then  it  is  the 
product  of  superior  knowledge  and  wisdom,  the  best  that  the 
heart  of  man  can  conceive  or  his  experience  suggest. .  The 
law-giver  who  changes  his  mind  with  frequency,  or  is  con- 
stantly engrafting  new  limitations  upon  his  code,  or  trying 
experiments  in  government,  cannot  expect  to  retain  the  rever- 
ence and  respect  of  his  subjects  for  his  wisdom  or  ability. 

Who  has  not  a  feeling  of  admiration  for  those  laws  of  the 
Modes  and  Persians  which  even  the  partiality  of  their  king 
could  not  change  to  save  a  favorite  of  the  court  ?  It  stirs  our 
Anglo-Saxon  blood  with  a  thrill  of  pride  to  read  of  the  sturdy 
steadfastness  of  our  ancestors  at  the  Parliament  of  Merton. 
When  urged  by  the  ecclesiastics  to  adopt  the  rule  of  the  civil 
law  upon  a  certain  matter,  all  the  earls  and  barons  answered 
with  one  voice :  ^^  Nolumus  lege8  Angliae  mutare  T'  We  will 
not  change  the  laws  of  England  ! 

There  is  nothing  so  ancient  and  well  approved  in  our  legal 
system  that  some  one  cannot  be  found  to  venture  an  improve- 
ment. The  most  novel  and  complicated  problems  are  con- 
stantly arising  from  the  advancement  and  development  of 
business  and  science,  of  trade  and  social  relations. 

Nevertheless,  it  is  true  that  we  have  no  class  of  skilled  legis- 
lators— men  trained  to  construct  laws  as  men  are  trained  in  all 
the  arts  and  professions  of  the  world.  Every  other  department 
of  business,  of  trade,  of  art,  of  commerce,  has  its  skilled  and 
experienced  men,  its  engineers,  it  electricians,  its  statisticians, 
its  architects,  its  designers.  If  a  new  railroad  is  to  be  built, 
the  best  route  is  carefully  chosen,  surveys  are  made,  levels  are 
taken,  the  cost  is  estimated,  the  probable  traffic  computed,  all 
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by  men  trained  in  such  work.  If  an  electric  light  plant  is  to 
be  installed,  the  services  of  an  electrical  engineer  are  called  in, 
and  the  work  is  planned  and  constructed  under  his  scientific 
and  practical  guidance.  If  water-works  are  projected  for  a 
town,  the  hydraulic  engineer  first  studies  the  water-shed  that 
is  to  furnish  the  supply,  measures  the  flow  of  the  streams, 
computes  the  probable  consumption  of  water  both  for  present 
uses  and  for  long  periods  of  future  growth.  He  plans  with 
scientific  precision  the  reservoirs,  the  aqueducts,  the  system  of 
individual  distribution,  and  every  step  is  taken  by  his  advice 
and  direction.  So  also  if  a  system  of  sewerage  is  to  be  construc- 
ted, the  same  appropriate  direction  and  advice  are  employed. 
If  a  public  library  is  established,  it  is  chosen,  housed,  shelved 
and  distributed  according  to  the  principles  of  library  practice 
established  and  approved  by  the  wisest  experts  in  that  depart- 
ment. Men  of  business  enterprise  have  come  universally  to 
recognize  that  every  scheme  of  construction  and  development 
should  be  undertaken  only  under  the  guidance  and  advice  of 
those  whose  business  it  is  to  furnish  expert  and  professional 
assistance.  In  the  construction  of  laws  only  is  this  skilled 
assistance  considered  unnecessary.  We  would  not  dare  to  build 
a  house,  or  lay  out  a  landscape,  or  do  any  of  the  ordinary  works 
of  construction  in  social  or  business  life  without  the  assistance 
of  the  expert  and  the  specialist. 

Interpretation  of  law  is  a  science ;  law-making  is  not.  For 
centuries  there  has  been  a  lawyer  class,  whose  special  study 
and  preparation  have  been  directed  to  the  understanding  of 
the  law  as  it  is  found,  so  that  they  might  guide  men  by  their 
counsel,  or  speak  for  them  in  court,  or  unravel  for  them  the 
intricacies  of  legal  systems  incomprehensible  to  the  untrained 
mind  of  the  layman. 

Judges  construe  the  law,  give  it  its  proper  application,  say 
when  this  or  that  is  within  the  law  or  without  the  law.  To 
prepare  one  for  such  judicial  service,  especial  study  is  deemed 
essential — lucubrationes  viginti  annorum.  There  are  canons 
of  interpretation  by  which,  in  a  manner  as  nearly  as  may  be 
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of  the  nature  of  scientific  processes,  special  tests  are  applied  in 
order  to  ascertain  the  intention  of  the  law-maker,  the  scope  of 
the  enactment,  its  limits  and  its  limitatations.  Judicial  decis- 
ions are  preserved  as  matters  of  value  to  furnish  analogies  of 
reasoning  for  other  cases  that  come  afterwards.  The  right  to 
act  as  legal  counsel,  to  represent  parties  in  their  legal  demands 
in  courts  of  law,  is  confined  to  members  of  the  legal  profession, 
admitted  bj  special  license,  after  due  examination  as  to  their 
learning  and  capacity,  to  what  we  call  "  the  practice  of  the  law." 

But  when  it  comes  to  the  very  act  of  making  law  all  require- 
ments of  special  study,  experience,  training,  and  legal  insight, 
are  absent.  There  is  no  skilled  class  of  legislators,  nor  is  there 
any  school  of  legislation  at  which  may  be  learned  the  theory 
and  practice  of  constructing  a  statute. 

Generally  speaking,  statutes  are  the  products  of  unascer- 
tainable  authors — children  of  nobody, — unable  to  boast  of 
definite  parentage.  No  one  certifies  to  their  completeness  or 
accuracy.  They  are  not  prepared  upon  careful  plans,  sub- 
mitted and  supervised  by  expert  architects  of  law-building. 
It  is  all  chance  and  haphazard ;  the  event  must  determine 
whether  they  are  good  or  bad,  whether  they  express  the  actual 
intent  of  the  author  or  some  intent  entirely  foreign  to  his  will. 

The  actual  practice  of  our  ordinary  state  legislatures  is 
generally  something  on  this  wise :  The  members  of  the  two 
houses  meet  at  the  time  appointed  for  the  convening  of  the 
session.  The  attention  of  the  members  is  engrossed  with 
matters  of  a  political  nature.  There  is  a  political  majority 
and  a  political  minority.  The  choice  of  oflScers,  from  Presi- 
dent of  the  Senate  and  Speaker  of  the  lower  house  down  to 
the  smallest  clerkship,  engages  the  largest  interest  of  the  mem- ' 
bers  who  are  in  the  political  majority.  The  appointment  of 
standing  committees  comes  next.  There  is  no  feature  in  the 
process  of  legislation  that  should  be  more  potent  and  useful 
in  the  shaping  of  proposed  laws  and  making  them  conform  to 
the  true  standard  of  accuracy,  correct  expression  and  complete- 
ness, than  the  standing  committee.     The  chief  interest  that  it 
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has  for  the  legislator,  unfortunately,  arises  from  the  influence 
and  power  that  it  can  exercise  in  a  political  way  upon  the 
various  subjects  that  come  before  it.  In  most  instances  there 
are  matters  that  have  been  made  the  objects  of  campaign  dis- 
cussion and  party  platform,  which  obtain  the  paramount  atten- 
tion of  the  legislature  and  attract  the  most  prominent  notice 
and  discussion  in  the  newspapers  and  among  the  people.  Upon 
these  subjects  legislation  is  undertaken  and  carried  through 
under  the  guidance  of  political  leaders,  often  men  of  large 
experience  and  signal  ability.  Proposed  laws  of  this  kind  are 
subject  to  careful  examination  so  as  to  avoid  failure  from  tech- 
nical defects  and  to  see  that  no  interests  are  affected  except 
such  as  are  within  the  scope  of  the  party  plans  and  purposes. 
Often  the  help  of  able  lawyers  skilled  in  the  work  of  drafting 
and  constructing  laws  is  called  in  by  the  political  managers. 
Laws  passed  under  this  kind  of  influence  are  generally  what 
may  be  called  governmental  in  their  character  and  relate  to 
matters  connected  with  the  administration  of  state  affairs  or  to 
public  policies  of  unusual  importance. 

While  these  things  are  being  transacted  by  the  assembled 
legislators  and  engrossing  the  attention  of  the  public,  numer- 
ous miscellaneous  bills  are  being  introduced  from  day  to  day 
by  the  members  and  referred  to  appropriate  committees.  Some 
idea  of  the  variety  of  measures  to  be  considered  may  be 
obtained  from  the  list  of  committees  usually  provided  for  under 
the  rules  of  an  American  legislature.  At  the  head  of  the  list 
usually  stands  the  committee  on  judiciary;  next  comes  the 
ways  and  means  committee,  which  is  charged  with  the  super- 
vision of  the  bills  for  raising  revenue ;  then  the  committee  on 
•  appropriations,  which  looks  after  the  expenditure  of  the 
revenue;  then  a  committee  on  cities;  one  on  railroads  and 
canals;  one  on  corporations;  one  on  agriculture;  one  on 
fisheries ;  one  on  commerce  and  navigation ;  and  committees 
respectively  on  insurance,  on  banking,  on  labor,  on  manufac- 
tures, on  pensions,  and  finally  one  on  miscellaneous  matters. 
This  list  gives  no  adequate  idea,  however,  of  the  great  variety 
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of  subjects  oonceming  which  somebody  has  a  proposition  of 
statutory  change  at  every  legislative  session. 

The  number  of  distinct  legislative  propositions  submitted  in 
the  form  of  bills  at  each  session  of  our  state  legislatures  is 
enormous  and  is  becoming  larger  every  year.  The  statistics 
that  follow  show  the  extent  of  this  tendency  in  the  legislatures 
of  Massachusetts,  New  York,  New  Jersey,  Pennsylvania  and 
Illinois,  in  the  present  year. 

In  Massachusetts  about  1300  distinct  propositions  for  legis- 
lation were  before  the  legislature  or  its  committees.  Of  these, 
628,  nearly  one  half,  became  laws. 

In  New  York  the  bills  introduced  in  the  two  houses  num- 
bered 4533,  of  which  about  1300  were  finally  passed.  Of 
these  797  became  laws,  the  remainder  of  the  1300  passed  bills 
failing  to  receive  the  approval  of  the  governor. 

In  New  Jersey  657  bills  were  introduced,  of  which  297 
passed  both  houses,  and  207  became  laws,  90  failing  by  reason 
of  executive  disapproval,  a  very  marked  decrease  in  the  amount 
of  legislation  as  compared  with  some  previous  years. 

In  Pennsylvania  1666  bills  were  introduced;  483  were 
passed  by  both  houses,  and  about  400  became  laws,  the  rest 
having  been  vetoed  by  the  governor. 

Illinois  has  a  somewhat  better  record.  There  were  1174 
bills  introduced,  and  195  passed,  of  which,  however,  only 
three  were  vetoed,  so  that  the  addition  to  the  statute  law  of 
that  state  comprises  only  192  chapters. 

I  have  no  means  of  supplying  similar  statistics  for  other 
states,  but  think  it  safe  to  affirm  that  the  same  degree  of  pro- 
ductiveness will  be  found  in  nearly  all  of  them. 

These  thousands  of  propositions  to  alter  the  law  of  the  land 
cover  almost  every  conceivable  object  of  government,  every 
department  of  public  and  private  life ;  they  extend  to  all 
kinds  of  business,  to  trade,  commerce,  municipal  government, 
sanitary  and  police  regulations,  to  the  domain  of  morals  as 
well  as  to  the  fields  of  speculation  and  political  philosophy. 
Many  of  them  were  intended  to  correct  errors  in  the  legislation 


264  LAWMAKING. 

of  the  preceding  year.  Naturally  the  more  careless  acts  one 
legislature  passes  the  more  blunders  there  will  be  for  the  next 
one  to  repair. 

There  is  usually  no  general  scheme  of  uniform  and  consist- 
ent statutory  revision  in  these  masses.  They  are  heterogeneous, 
often  absurdly  contradictory,  as  where  one  member  offered 
a  bill  requiring  all  electric  wires  to  be  laid  underground  within 
three  months  after  the  passage  of  the  bill,  and  his  colleague 
immediately  offered  another  requiring  all  electric  wires  to  be 
elevated  at  least  fifty  feet  above  the  surface  of  the  street. 

The  genesis  of  these  bills,  as  well  as  their  true  purpose,  is 
often  covered  with  obscurity.  Some,  indeed  most,  are  the 
products  of  those  especially  interested  as  individuals  in  secur- 
ing additional  legal  powers  or  privileges  for  private  or  business 
purposes.  Many  originate  from  municipalities — not  from  the 
general  consideration  and  mature  purpose  of  the  people  of  any 
city,  but  out  of  the  opinions  and  particular  ideas  of  single 
municipal  oflScers ;  and  are  drawn  up  by  the  counsel  of  the 
city  under  the  direction  of  its  chief  officer  or  governing  body. 
Many  are  prepared  and  urged  by  members  of  the  legal  profes- 
sion to  meet  real  or  supposed  difficulties  that  they  have  met  in 
cases  in  their  practice.  More  than  one  important  change  in 
the  law  of  divorce  has  originated  in  the  desire  of  some  lawyer 
to  bring  his  client  within  its  favorable  conditions. 

Other  bills  are  the  product  of  men  with  peculiar  ideas,  to 
whom  nothing  that  is  is  beyond  their  capacity  for  improve- 
ment, to  whom  no  experience  of  ages  can  teach  anything,  who 
have  no  respect  for  stability  nor  reverence  for  antiquity.  They 
are  the  quack  doctors  of  government  with  cure-alls  for  every 
inconvenience  of  life,  no  matter  what  its  nature  or  origin. 

Many  of  these  bills,  drawn  with  only  one  purpose  in  view 
by  men  lacking  correctness  of  legal  expression  and  unlearned 
as  to  the  whole  body  of  enactments  relating  to  the  subject,  are 
unintentionally  dangerous  and  disturbing  unless  carefully 
revised  and  pruned  before  their  passage.  They  are  cast  upon 
the  committees  in  confusing  numbers.     To  revise  them  all  is 
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impossible.  If  manifestly  absurd,  they  are  generally  suffered 
to  die  without  the  courtesy  of  a  report,  or  are  reported 
adversely  and  killed.  Some  arouse  influential  hostility  from 
affected  interests  and  succumb  to  opposition.  But  under  the 
pressure  of  the  introducer,  with  his  personal  pride  in  the  ward 
of  his  legislative  guardianship,  or  because  no  positive  evidence 
of  harm  appears,  or  under  the  processes  of  logrolling,  by 
which  the  maxim  *'  one  good  turn  deserves  another  "  is  brought 
to  bear  upon  the  function  of  law-making,  many  measures  that 
are  useless  and  some  that  are  positively  vicious  receive  the 
assent  of  the  majority  and  go  to  the  executive  for  approval. 
The  practice  is  to  hold  these  measures  back  to  the  closing  days 
of  the  session,  when  the  attention  of  the  more  careful  and  pru- 
dent is  relaxed  or  occupied ;  then  the  flood-gates  are  opened 
and  new  laws  pour  out  in  a  torrent  that  is  terrifying  to  the 
careful  conservatism  of  the  bar  and  the  courts.  It  seems  that 
the  only  immediate  remedy  for  this  condition  rests  in  the  dis- 
approval of  the  executive.  It  is  worthy  of  note  that  the  gov- 
ernor of  New  York  by  withholding  his  approval  put  to  death 
about  500  passed  bills  in  the  present  year.  In  New  Jersey,  90 
were  similarly  disposed  of,  a  smaller  number,  but  in  proportion 
to  the  number  passed,  an  equal  percentage.  Yet  I  doubt  if  a 
single  reasonable  complaint  of  inconvenience  or  public  loss  has 
been  heard  by  reason  of  the  failure  of  these  590  bills  to 
become  laws. 

This  excessive  legislative  activity  is  a  feature  of  our  own 
times.  It  has  developed  enormously  within  a  very  few  recent 
years.  A  comparison  of  the  annual  volumes  of  statutes  of  any 
particular   state   for   the   last  twenty  years  will   prove  this. 

Something  of  this  increase  is  attributable  to  the  great  busi- 
ness development  of  the  times,  to  the  contributions  of  scientific 
discovery  to  the  machinery  of  life. 

The  common  law  afforded  no  principle  which  by  judicial 
extension  could  be  made  to  regulate  justly  the  business  of  tele- 
graphy. City  charters  contained  no  provisions  under  which 
electric  or  cable  roads  could  be  operated  through  the  streets. 
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To  our  ancestors  came  not  even  a  dream  that  one  day  the  human 
voice  could  be  heard  across  thousands  of  miles  of  distance. 

They  had  laws  to  punish  witchcraft  but  none  to  cover  the 
larceny  of  telegraph  messages  by  wire- tappers,  or  the  theft  of 
light  by  illicit  connection  with  an  electric  circuit.  As  invention 
and  discovery  have  added  new  processes  and  devices  to  the  tool 
shop  of  civilization,  novel  adjustments  of  the  laws  have  been 
required  to  regulate  the  business  of  the  world  to  the  improved 
conditions. 

At  the  same  time  there  have  been  commendable  movements 
to  restrict  the  volume  of  legislation.  By  constitutional  pro- 
visions in  many  states  the  passage  of  special  laws  upon  many 
subjects  is  forbidden,  notably  in  the  matters  of  granting 
charters  of  corporation  and  the  government  of  cities,  counties 
and  other  municipal  divisions  of  the  state. 

Yet  the  masses  of  trivial  legislation,  of  statutes  uncalled  for 
by  any  public  inconvenience  or  necessity,  go  on  increasing,  con- 
fusing the  citizen,  embarrassing  the  lawyer,  and  perplexing  the 
courts  of  justice  with  contradictions,  inconsistencies,  dilemmas, 
and  floods  of  verbal  turgidity. 

Laws  enacted  one  year  are  repealed  the  next,  to  give  place 
to  some  new  conception.  The  spirit  of  conservatism  dies  out 
in  the  fierce  unrest  of  this  busy  age.  Of  these  multitudinoua 
strivings  for  change  for  the  mere  sake  of  chan£^e  in  our  laws 
it  may  be  said :  "  Age  cannot  wither  them,  nor  custom  stale 
their  infinite  variety." 

The  history  of  the  English  law  reveals  change  and  growth, 
but  growth  by  slow  and  deliberate  processes ;  not  the  quick 
growth  that  produces  the  soft  wood  of  the  moist  and  heated 
tropics,  but  the  slow  accretions  by  which  we  obtain  the  hardy 
fibre  of  the  oak  or  the  supple  strength  of  the  yew,  a  growth 
through  years  of  storm  and  stress,  roots  deep  sunk  and  sinking 
ever  deeper  into  the  soil,  reaching  out  wider  and  wider,  taking 
hold  of  rocks  for  greater  firmness,  tops  rising  ever  higher  above 
the  undergrowth,  with  gnarls  and  knots  indeed,  but  trunks- 
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that  are  sound  at  heart,  and  branches  broad  and  green,  and 
sheltering  even  in  storm. 

The  contemplation  of  the  history  of  the  system  of  English 
law  which  we  inherit  is  to  the  lawyer  a  cause  of  enthusiasm 
and  a  lesson  in  conservatism.  To  trace  the  growth  of  this 
system  from  the  earliest  beginnings,  from  the  proto-plasmic 
cells,  so  to  speak,  of  village  and  tribal  customs  among  the 
primeval  fens  and  forests  of  Saxony,  or  the  bogs  and  crags  of 
Jutland,  on  through  centuries  of  progressive  evolution  upon 
English  soil  and  under  English  skies  until  we  see  its  mature 
development  in  that  system  of  unenacted  law  which  we  call 
the  common  law,  is  an  employment  well  calculated  to  arouse 
the  admiration  and  enthusiasm  of  the  lawyer  and  statesman  as 
well  as  of  the  mere  student  of  history.  Modern  scholars  like 
Sir  Henry  Maine,  Professor  Austin,  Doctor  Stubbs  and  Pro- 
fessor Maitland,  have  done  for  the  history  of  law  what  Darwin 
and  his  successors  have  done  in  the  domain  of  biology.  We 
know  from  discoveries  in  natural  history  how  the  horse,  for 
instance,  by  process  of  evolution  has  developed  from  a  shape 
no  greater  than  a  fox,  with  ungulous  feet,  over  vast  periods  of 
progression,  into  the  pleohippus  of  one  geological  age,  the 
mesohippus  of  another,  and  the  eohippus  of  a  third,  with  a 
gradually  increasing  size  and  modifications  in  form  and  adapti- 
bility  until  it  has  attained  its  perfection  in  the  stately  beauty 
of  the  barb  and  the  fleetness  and  docility  of  the  modern  racer. 
Remains  of  the  primeval  progenitors  of  this  genus  brought  to 
light  by  the  hand  of  discovery  in  bone-caves  and  geological 
strata  tell  the  story  of  its  upward  tendency  through  vast  periods 
of  geological  history. 

So  have  the  records  of  the  old  Germanic  tribes,  of  their 
semi-barbarous  successors  in  the  conquest  of  Britain, — of 
Angles  and  Saxons  and  Danes  and  Franks  and  Normans,  and 
finally  of  the  composite  English  race, — records  unearthed  from 
the  bone-caves  of  early  literature,  and  from  the  dust  covered 
deposits  of  doom-books,  statute  rolls,  court  rolls,  pipe  rolls, 
patent  rolls,  assize  rolls  and  original  writs,  revealed  to  us  the 
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evolution  of  the  common  law  from  the  earliest  trivial  forms  in 
tribal  or  village  custom  through  ever  advancing  and  expanding 
stages  of  progressive  development,  with  the  force  of  selection 
and  adaptibility  always  at  work,  until  we  see  it  the  revered 
code  of  life  and  government  for  a  great  enlightened  christian 
nation,  a  code  so  compact  with  the  principles  of  justice  and 
liberty  that  it  may  well  evoke  the  enthusiastic  exclamation, 
^^ esto  perpetual  with  which  its  contemplation  inspired  the 
placid  pen  of  Sir  William  Blackstone. 

Not  only  have  laws  in  the  restricted  sense  as  rules  of  con- 
duct so  grown  and  developed  by  slow  and  gradual  steps  through 
centuries  of  national  existence,  but  institutions  of  government 
and  the  machinery  of  justice  have  had  similar  courses  of  evolu- 
tionary development.  The  courts  of  chancery  and  exchequer 
can  be  traced  back  to  their  beginnings  as  developments  of  pro- 
cedure without  warrant  of  legislative  enactment. 

The  common  law  is  usually  conceived  to  be  the  collection  of 
rules  and  customs  adopted  in  actual  life  among  the  people  of 
the  realm.  It  would  be  more  correct  to  regard  much  of  it  as 
the  result  of  judicial  procedure  and  decision.  The  common 
law  has  developed  without  the  pomp  of  legislative  enactment, 
by  the  aid  of  what  we  know  as  "legislation  by  the  courts.'* 
It  is  only  necessary  to  study  the  history  of  judicial  procedure 
to  understand  this.  The  celebrated  work  of  Bracton,  the  first 
comprehensive  treatise  on  English  law,  is  arranged  under  three 
heads :  (1)  Persons,  (2)  Things,  (3)  Actions.  The  relative 
amount  of  space  required  for  a  statement  of  the  law  upon  these 
three  heads  is  represented  by  the  figures  7  :  91 :  356.  More 
than  three  times  as  many  folios  are  required  to  set  forth  the 
law  of  procedure  as  are  needed  to  state  the  rights  of  persons 
and  property.  But  this  is  true  only  in  a  categorical  sense. 
Professor  Maitland  points  out  that  Bracton's  chapters  on  the 
law  of  actions  contain  the  most  important  elements  of  substan- 
tive English  law,  while  his  treatise  on  rights  partakes  more  of 
the  nature  of  a  work  on  speculative  jurisprudence.  The  King's 
justices   always   disclaimed   the   power   to   make   law;    they 
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asserted  that  their  function  was  not  to  change  but  to  improve— 
a  disclaimer  which,  fortunately  for  our  jurisprudence,  must  be 
disallowed. 

In  considering  the  extension  and  improvement  of  jurispru- 
dence, we  have,  therefore,  two  forces  to  which  we  can  look, — 
one  the  power  of  direct  legislation  through  constitutional 
representative  assemblies,  and  the  other  the  power  of  the 
courts  by  decision  to  extend  old  principles  to  new  conditions. 
In  the  American  republic  this  latter  power  is  extraordinarily 
great,  because,  by  the  arrangement  of  our  system,  the  courts 
are  vested  with  the  final  decision  as  to  what  is  law  and  what  is 
not  law,  and  stands  in  a  sense  above  the  legislature,  vested 
with  the  right  of  declaring  void  and  setting  aside  the  statutes 
passed  by  the  legislature  for  any  violation  of  constitutional 
restriction.  In  all  matters,  therefore,  of  constitutional  con- 
struction and  in  the  extension  of  constitutional  principles  by 
decision,  the  courts  are  for  the  time  being  supreme.  Nor  has 
the  process  of  judicial  legislation  ceased  upon  matters  other 
than  constitutional.  It  is  still  in  operation  in  every  court  of 
appellate  jurisdiction.  We  need  not  lament  the  fact.  The 
courts  are  apt  to  make  better  laws  than  the  legislatures,  not,  of 
course,  in  those  departments  of  legislation  that  are  adminis- 
trative or  governmental,  but  upon  those  subjects  of  general 
jurisprudence  that  form  the  great  body  of  our  substantive  law 
of  life,  conduct,  business,  and  trade.  Judge-made  law  is  apt 
to  be  better  because  it  is  not  violent  or  revolutionary,  because 
it  is  the  result  of  the  keenest  and  best  trained  thought  striving 
for  consistency,  uniformity  and  stability,  and  is  inspired  by 
the  principles  of  justice.  The  most  carefully  framed  statute  is 
apt  to  produce  confusion,  doubt  and  uncertainty,  to  the  solv- 
ing of  which  numerous  appeals  to  judicial  interpretation  are 
necessary.  One  need  only  look  at  the  cases  that  have  arisen 
under  the  Statute  of  Limitations  and  the  Statute  of  Frauds  to 
appreciate  how  difficult  it  is  to  draw  a  comprehensive  act 
which  shall  be  clear  in  expression  and  free  from  doubt  in  its 
application. 
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I  have  said  enough  of  the  prolific  tendency  to  legislate  that 
prevails  in  our  day.  It  remains  to  speak  of  such  remedies  as 
can  be  applied. 

It  is  useless  to  discuss  fundamental  changes  in  the  constitu- 
tion of  parliamentary  bodies.  With  all  its  defects  our  repre- 
sentative system  is  the  best  the  brain  of  man  ever  devised  or 
his  experience  worked  out. 

A  lower  house  with  membership  frequently  changing  secures 
closeness  of  touch  and  sympathy  with  the  people.  The  upper 
house  secures  the  calmness  and  deliberation  which  are  essential 
to  guard  against  sudden  and  unreasoning  popular  prejudices, 
to  give  stability  to  our  system  of  law,  and  in  seasons  of  clamor 
and  unrest  to  save  the  people  from  the  folly  of  their  own 
excitement  and  emotions. 

If  representative  bodies  like  our  state  legislatures  are  unable 
to  deal  with  entire  success  with  all  the  complicated  and  subtle 
questions  that  are  presented  for  their  consideration,  how  much 
less  can  it  be  expected  that  the  masses  of  the  people  would  be 
able  to  do  so  ?  Yet,  we  find  some  who  seriously  propose  to 
relegate  legislation  to  the  body  of  the  people,  and  by  means  of 
the  system  known  as  the  referendum  take  the  popular  voice, 
not  through  the  people's  chosen  representatives,  but  from  the 
direct  votes  of  the  people  themselves.  This  is  to  abandom  the 
system  of  representative  government.  Government  by  repre- 
sentation is  a  principle  derived  from  the  oldest  custom  of  the 
Anglo-Saxon  race.  In  Hucbald's  biography  of  S.  Lebuin,  a 
book  written  in  the  tenth  century,  is  found  this  remarkable 
passage  concerning  the  Saxons  of  the  eighth  century : 

"  Once  every  year  at  a  fixed  season,  out  of  each  local  division 
and  out  of  the  three  orders  severally,  twelve  men  were  elected 
who,  having  assembled  together  in  Mid-Saxony  near  the  Weser 
at  a  place  called  Marko,  held  a  common  council,  deliberating, 
enacting  and  publishing  measures  of  common  interest,  accord- 
ing to  the  tenor  of  a  law  adopted  by  themselves." 

Historians  of  the  English  constitution  trace  the  existence  of 
such  a   representative   assembly  through  all   the   periods  of 
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national  existence.  Whether  the  nation  be  Northumbrian,  or 
Mercian,  or  East  Saxon,  or  West  Saxon,  or  all  united  in  one 
English  people,  there  is  always  the  assembly,  the  council,  the 
witenagemot,  the  parliament.  And  this  is  never  a  gathering 
of  all  the  inhabitants,  but  a  meeting  of  delegates,  of  men 
chosen,  elected,  on  account  of  their  prominence  or  wisdom  or 
influence,  to  act  for  their  respective  constituencies.  The  witen- 
Agemot  was  what  the  word  signifies — a  meeting  of  the  wise 
men.  The  system  is  one  of  representation,  not  of  pure  democ- 
racy. Our  ancestors  were  sensible  enough  to  know  that  the 
knowledge  and  temper  and  deliberation  necessary  to  law-mak- 
ing were  not  to  be  found  in  the  assembly  of  all  the  citizens. 
Upon  this  idea  the  government  of  England  and  her  colonies  is 
based.  The  federal  government  of  these  United  States  and  the 
government  of  all  the  states  of  the  Union  are  based  upon  the 
same  principle.  To  depart  from  it  is  impossible.  To  indulge 
in  the  practice  of  the  referendum^  except  upon  such  matters  as 
constitutional  amendments,  would  tend  to  destroy  confidence  in 
our  republican  system  and  produce  the  highest  degree  of  insta- 
bility, subjecting  the  judgment  of  the  uninformed  and  the 
passionate  for  that  of  the  selected  and  responsible  representa- 
tives. The  operation  of  this  practice  is  seen  in  the  submission 
of  constitutional  amendments  to  the  vote  of  the  people.  Very 
rarely,  indeed,  can  wide  popular  interest  be  aroused  over  such 
■an  election ;  the  vote  is  always  light ;  and  the  discussion  usually 
is  confined  to  perfunctory  newspaper  editorials  and  to  those 
who  take  unusual  interest  in  public  affairs.  The  masses  of  the 
people  are  very  willing  to  exercise  the  right  of  suifrage  in  the 
•choice  of  representatives,  but  in  the  making  of  laws  and  con- 
stitutions they  are  mostly  content  to  confide  in  the  wisdom  and 
work  of  others.  The  most  pertinent  argument  against  the 
proposition  to  establish  the  system  of  legislation  by  the  *'  initia- 
tive and  refere7idum  *'  is  found  in  the  fact  that  the  people  do 
not  desire  to  make  their  own  laws.  They  want  them  made  by 
their  representatives. 
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We  do  not  want  the  system  changed ;  it  is  only  necessary 
that  our  legislative  bodies  shall  be  controlled,  restrained  and 
regulated  by  a  proper  sense  of  the  solemnity  and  responsibility 
that  pertain  to  the  power  they  exercise ;  that  they  shall  learn 
to  respect  the  wisdom  of  conservatism,  to  value  stability  more 
than  experiment. 

The  extension  of  the  practice  of  holding  only  bi-ennial  ses- 
sions of  state  legislatures, — a  practice  prevalent  now  in  more 
than  thirty  states, — will  do  much  to  decrease  the  amount  of 
legislation.  It  is  to  be  hoped  that  the  system  may  be  extended 
to  other  states. 

There  is  room  for  improvement  also  in  the  quality  of  the 
men  selected  as  members  of  the  state  legislatures.  Too  much 
regard  is  paid  to  political  qualifications  and  not  enough  to 
legislative  ability.  This  is  not  the  fault  of  the  citizens ;  very 
often  they  get  the  best  obtainable.  There  is  a  great  failure  on 
the  part  of  men  who  are  specially  qualified  by  education  and 
attainments  to  do  their  whole  duty  to  the  state  by  serving  in 
the  legislative  bodies  of  the  state  and  the  city.  I  have 
observed  that  the  people  prefer  to  choose  high-class  public 
agents  when  they  can  get  them.  But  the  scholars  and  lawyers 
best  qualified  to  guide  and  restrain  legislation  very  rarely  are 
willing  to  give  their  time  to  public  service  in  the  legislature. 
On  rare  occasions  they  will  come  forth  and  serve  the  state  with 
great  zeal  and  benefit ;  but  usually  they  confine  their  activity 
to  criticising  what  less  competent  men  have  done.  We  need  a 
larger  contribution  of  the  time  and  brains  of  our  abler  business 
men  and  lawyers,  both  in  state  legislatures  and  in  the  common 
councils  of  cities.  Their  expert  knowledge  and  conservative 
habits  will  strike  the  enacting  clause  out  of  many  a  useless 
bill  that  otherwise  would  drift  through  on  the  tide  that  is  more 
easy  to  float  with  than  to  stem.  We  need  more  legislators 
with  moral  and  legal  back-bone  to  stand  up  against  all  proposi- 
tions that  lack  positive  utility. 

Public  discussion,  disclosing  the  harm  that  is  resulting  and 
must  result  from  excessive  and  useless  legislation,  will  be  use- 
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ful  by  awakening  public  sentiment  and  extending  its  influence 
to  the  membership  of  the  legislatures. 

In  this  work  the  Bar,  always  foremost  in  all  that  pertains 
to  good  government,  can  render  most  valuable  service.  They 
perhaps  more  than  any  other  class  are  charged  with  responsi- 
bility in  this  matter;  for  it  pertains  directly  to  their  own 
especial  province.  It  was  with  the  hope  that  I  might  secure 
the  attention  of  the  Bar  of  America  to  the  reform  of  this  evil 
— a  reform  which  I  have  in  my  official  capacity  tried  to  effect 
in  the  legislation  of  my  own  state, — that  I  have  chosen  this 
subject  for  your  consideration. 

In  a  large  degree  the  faulty  construction  of  our  statutes  is 
due  to  the  legal  profession ;  for  there  is  not  doubt  that  they 
are  mostly  framed  by  lawyers.  But  they  are  prepared  in  most 
instances  by  attorneys  specially  employed  for  particular  objects, 
which  being  accomplished,  little  regard  is  paid  to  their  relation 
to  kindred  laws  or  to  their  effect  upon  the  general  body  of 
jurisprudence.  The  author  of  one  bill  proceeds  to  make  a 
modification  of  the  law  which  will  effect  his  client's  purpose, 
and  takes  no  note  of  any  others  that  may  be  striving  for  the 
amendment  of  the  same  law  in  other  respects.  So  that  there 
is  no  concert  of  purpose,  no  consultation,  no  consistency  in 
style  or  in  the  use  of  legal  expressions.  There  is  needed  a 
higher  sense  of  responsibility  among  lawyers  who  engage  in 
the  drafting  of  bills  at  private  solicitation  ;  and  there  ought  to 
be  a  more  censorious  attitude  among  legislators  towards  propo- 
sitions for  legislation  that  emanate  from  private  sources. 

I  do  not  wish  to  enter  the  controversy  which  divides  the  par- 
tisans of  codification  and  its  opponents.  It  is  a  fairly  debatable 
question  whether  it  is  better  to  have  the  body  of  the  law  com- 
prised within  a  written  code,  or  existing  in  the  indefinite  mass 
of  the  common  law  modified  by  miscellaneous  and  occasional 
statutory  amendments.  If  our  command  of  legal  expression 
were  sufficiently  complete  and  precise,  our  knowledge  exhaust- 
ive, and  our  knack  of  classification  equal  to  that  of  the  scient- 
ist, we  might  safely  venture  upon  the  reduction  to  written 
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statutes  of  many  subjects  of  general  law.  But,  as  has  been 
shrewdly  said  by  Sir  Henry  Maine,  until  we  can  produce  a 
perfect  statute,  it  is  idle  to  expect  a  complete  code.  Half  of 
the  terror  that  would  be  inspired  by  the  rude  activity  of  the 
legislative  propensity  of  the  day  is  taken  away  by  the  reflection 
that  there  are  few  statutes  of  novel  application  which  will  stand 
the  test  of  judicial  criticism. 

In  this  land  of  written  constitutions,  the  Bar  are  especially 
trained  in  the  application  of  constitutional  tests  to  acts  of  Con- 
gress and  statutes  of  the  states.  Constitutional  and  statutory 
construction  engages  much  of  the  attention  of  our  courts,  and 
we  have  developed  a  fine  ability  to  analyze,  compare  and  apply, 
as  well  as  to  annul,  the  work  of  our  legislators.  It  is  remark- 
able, that  with  this  experience  and  skill  in  the  interpretation  of 
statutes,  we  have  not  developed  a  corresponding  proficiency  in 
drafting  acts  of  legislation. 

Whatever  we  may  do  with  reference  to  codification  of 
general  acts,  we  find  it  necessary  very  frequently  to  codify  our 
statutes.  The  great  number  of  supplements  and  amendments 
that  are  passed  from  year  to  year  so  obscure  the  original  text 
that  a  revision  or  some  similar  reduction  towards  order  and 
simplicity  is  necessary  every  few  years.  In  New  Jersey,  since 
1875,  there  have  been  four  authorized  publications  of  the  gen- 
eral laws,  under  the  various  titles  of  "Revision,"  "Revised 
Statutes,"  "  Supplement  to  the  Revised  Statutes,"  and 
^'  General  Statutes."  In  that  period  the  mass  of  general 
statutes  has  grown  from  one  volume  of  about  900  pages  to  the 
three  large  octavos  containing  over  3000  pages. 

At  the  present  time,  so  great  is  the  dissatisfaction  of  the 
Bench  and  Bar,  that  special  commissions  of  eminent  lawyers 
have  been  appointed  by  the  executive  under  legislative  sanction 
to  revise  and  codify  anew  the  most  important  titles,  with  a  view 
of  reducing  and  clarifying  the  confused  mass  of  enactments 
that  have  been  piled  upon  the  original  text.  This  service  is 
rendered  without  compensation  out  of  a  sense  of  public  duty, 
a  fact  worthy  to  be  recorded  to  the  credit  of  the  Bar  of  New 
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Jersey.  This  will  serve  the  double  purpose  of  improving 
present  conditions  and  warning  against  further  excess.  It  dis- 
tinctly recognizes  the  fact  that  the  help  of  skilled  men  working 
on  lines  of  public  and  not  of  private  interest  must  be  called  in 
to  aid  the  legislature  when  accurate  and  skillful  revision  is 
wanted. 

If  that  practice  can  be  extended  so  as  to  have  every  bill 
receive  the  careful  revision  of  a  trained  draftsman,  the  gain  in 
simplicity,  stability  and  diminution  of  litigation  will  be 
enormous. 

It  is  not  to  be  expected  that  the  high  degree  of  knowledge, 
skill  and  care  necessary  to  the  revision  or  codification  of  any 
title  of  the  general  statutes,  can  be  always  obtained  among  the 
members  of  a  legislature,  busy  as  they  generally  are  with  mat- 
ters of  more  or  less  political  importance.  Such  work  should 
be  prepared  with  the  thorough-going  care  and  pains  that  pertain 
to  the  library  and  the  study  rather  than  amid  the  turmoil  and 
excitement  of  a  legislative  session.  It  should  be  ready  in 
advance  of  the  assembling  of  the  legislature,  and  carefully 
compared,  revised  and  considered  by  several  hands.  Only  a 
special  commission  can  do  this.  It  is  to  be  noted  that  Congress 
has  provided  for  such  a  commission  to  revise  the  criminal  and 
penal  statutes  of  the  United  States. 

A  censor  of  bills  is  not  permissible  under  our  system  of  leg- 
islation, but  there  can  be  a  rule  of  public  opinion,  a  sentiment 
of  prudence  and  conservatism  that  will  enable  every  legislator 
to  reject  all  measures  not  properly  revised  and  corrected,  all 
measures  that  have  no  positive  public  necessity  to  justify  their 
adoption.  It  ought  not  to  be  enough  that  a  proposed  law  does 
no  harm ;  it  should  be  required  of  it  that  it  shall  have  the 
quality  of  positive  benefit  in  order  to  justify  its  enactment. 

There  are  some  principles  of  legislative  policy  that  are  so 
plain  and  safe  that  they  need  only  to  be  stated  to  be  approved. 

Make  sure  that  the  old  law  is  really  deficient.  Be  careful 
to  consider  whether  the  inconvenience  arising  from  the  defi- 
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ciency  of  the  old  law  is  of  enough  importance  to  deserve  an 
act  of  the  legislature  to  cure  it. 

Be  careful  that  the  remedy  be  not  worse  than  the  disease. 

Avoid  experiments  in  law-making,  especially  if  recommended 
by  men  or  parties  who  are  void  of  knowledge  or  wanting  in 
respect  for  established  customs. 

Do  not  go  on  the  idea  that  the  world  is  out  of  joint,  and  you 
were  born  to  set  it  right. 

Observe  accuracy  in  the  use  of  language,  and  avoid  the  use 
of  ambiguous  expressions. 

It  is  one  of  the  just  criticisms  of  our  jurisprudence  that  it 
has  not  a  technical  vocabulary  by  which  legal  conceptions  can 
be  expressed  with  as  much  accuracy  as  naturalists  distinguish 
genera  and  species. 

This  is  not  a  topic  that  will  enlist  the  enthusiasm  of  political 
conventions,  or  awaken  the  energies  of  popular  masses.  It 
lacks  the  elements  that  attract  those  who  are  fond  of  exciting 
and  spectacular  issues.  It  belongs  to  that  class  of  public  ser- 
vice that  requires  infinite  pains  and  infinite  patience.  It  is  a 
contest  against  an  easy-going  tendency,  not  an  appeal  for  some 
soul-stirring  principle  of  liberty.  This  reform  cannot  be 
demanded  at  the  point  of  the  sword  as  the  barons  at  Runny- 
mede  compelled  the  granting  of  the  Great  Charter,  There  is 
no  Independence  Hall,  no  Liberty  Bell,  no  Emancipation 
Proclamation,  no  loyal  sentiment  to  rally  the  people.  And 
yet,  as  Madison  said,  an  irregular  and  mutable  legislation  is 
not  more  an  evil  in  itself  than  it  is  odious  to  the  people. 

A  realization  of  this  fact  will  give  us  legislators  more  care- 
ful to  guard  against  frequent  and  unnecessary  changes.  I 
would  I  could  impress  upon  the  members  of  the  American  Bar 
a  deeper  sense  of  the  duty  they  owe  to  their  states  in  the 
assumption  of  political  service.  There  is  no  higher  satisfaction 
in  life  than  the  consciousness  of  having  done  one's  duty,  even 
though  it  be  in  obscure  and  unnoted  service.  Such  a  field  is 
open  and  the  need  is  urgent.  I  would  not  desire  to  advise 
any  to  disregard  the  ordinary  honorable  methods  of  political 
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work  through  party  organizations.  The  political  parties  com- 
prise the  great  mass  of  the  people,  and  through  them  the  best 
results  can  be  accomplished.  The  purely  academic  citizen 
never  does  much  but  criticise.  He  does  not  go  down  among 
the  masses  of  the  people  to  learn  their  habits  and  thoughts  and 
how  they  must  be  managed  and  taught  and  led  into  ways  of 
political  sense  and  wisdom.  Tet  a  system  of  law  in  order  to 
be  most  beneficent  must  accord  with  popular  common  sense. 
The  Athenians  entrusted  Solon  with  the  sole  and  absolute 
power  of  revising  the  constitution  and  laws  of  Athens,  yet  he 
confessed  that  he  had  not  given  to  them  the  laws  best  suited  to 
their  happiness  but  those  most  tolerable  to  their  prejudices. 
Perhaps  that  is  why  Solon  is  known  as  a  very  wise  man. 

This  subject  is  not  new  to  the  members  of  this  association ; 
it  has  been  discussed  with  great  ability  at  former  annual  meet- 
ings. But  the  quantity  of  slipshod  and  unnecessary  legislation 
has  gone  on  increasing.  It  may  be  that  this  evil  is  like  some 
diseases, — it  must  get  worse  before  it  can  get  better.  Surely, 
the  disease  of  excessive  law-making  has  reached  a  degree  of 
intensity  sufficiently  bad  to  justify  an  expectation  of  redaction. 
The  disapproval  of  more  than  five  hundred  passed  bills  by  the 
governor  of  one  state  and  of  ninety  by  another  in  the  present 
year  has  served  to  call  general  attention  to  the  subject  in  a 
very  marked  manner.  The  creation  and  maintenance  of  a 
strong  public  sentiment  in  favor  of  greater  care  and  conserva- 
tism in  legislation  will  tend  more  powerfully  than  any  other 
element  to  check  the  evil.  But  that  sentiment  must  be 
perpetual.  More  things  than  liberty  are  preserved  only  at  the 
price  of  eternal  vigilance.  It  is  time  that  universal  war 
should  be  made  by  the  Bench,  the  Bar,  and  all  orders  of  intel- 
ligence upon  the  notion  that  every  misfortune,  every  inconve- 
nience can  be  cured  by  a  law.  The  rules  of  business,  the  laws 
of  trade,  the  operations  of  natural  laws  and  processes,  the 
qualities  of  human  nature,  the  recurrence  of  the  seasons, 
misfortune,  sickness,  death,  the  ten  commandments, — all  these 
and  many  others  are  beyond  the  proper  realm  of  legislative 
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dabbling;  yet  many  people  seem  to  think  that  a  simple 
act  of  congress  or  of  a  state  legislature  can  change  them 
all.    . 

Let  us  continue  our  labors  for  uniformity  of  law  upon  proper 
topics,  for  simplicity  of  procedure,  for  better  legal  education, 
for  international  arbitration ;  and  at  the  same  time  let  us  strive 
to  increase  the  spirit  of  careful  conservatism  which  is  the  best 
preservative  of  good,  to  cry  a  continual  alarm  against  tri£ying 
with  the  deep-laid  foundations  of  our  jurisprudence,  and  to 
preserve  for  our  laws  that  sentiment  of  reverence  and  respect 
which  hitherto  has  so  distinguished  the  Anglo-Saxon  race. 


CONSTITUTIONAL  CONSTRUCTION  AND  THE 

COMMERCE  CLAUSE. 

BY 

ROBERT  MATHER,  ESQ., 

OP  THE  CHICAGO  BAR. 

A  private  project  for  the  establishment  of  a  line  of  inter- 
state transportation  was  the  moving  force  that  led  to  the  adop- 
tion of  the  Constitution.  Washington,  having  surrendered  his 
sword  to  the  Continental  Congress,  turned  his  energies,  as  a 
private  citizen,  to  the  development  by  peaceful  and  industrial 
means,  of  the  national  spirit  which,  as  leader  of  the  army,  it 
had  been  his  opportunity  to  foster  and  maintain  by  force  of 
arms.  His  comprehensive  foresight  had  already  peopled,  in 
fancy,  the  unknown  and  illimitable  northwest.  He  realized 
that  the  only  tie  that  could  bind  this  future  empire  to  the 
newly  bom  nation  in  the  east  was  the  bond  of  commercial  inter- 
course. Navigation,  the  only  adequate  means  of  transportation 
at  that  time,  furnished  to  this  vast  territory  a  natural  and  easy 
outlet,  by  the  Mississippi  and  Ohio  rivers,  to  the  Gulf  of  Mexico, 
where,  at  New  Orleans,  the  Spanish  power  oifered  protection 
and  commercial  opportunity  to  the  interior.  To  divert  the 
flow  of  commerce  from  this  natural  channel,  and  to  insure 
thereby  the  peaceful  and  permanent  alliance  of  the  northwest 
with  the  federal  power  on  the  Atlantic  Coast,  Washington 
fathered  and  fostered  a  project  for  the  building  of  a  canal  which 
should  join  the  waters  of  the  Ohio  with  those  of  Chesapeake 
Bay.  The  great  obstacle  in  the  way  of  this  scheme,  which 
thus  united  the  hope  of  private  profit  with  a  project  of  federal 
aggrandisement,  lay  in  the  sovereign  power  of  each  of  the  states 
which  the  canal  must  traverse,  to  regulate  and  to  tax  the  canal 
and  the  commerce  it  was  designed  to  carry.     The  diverse  and 
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harassing  exercise  of  this  power  by  the  several  colonies  had 
prodaced  that  condition  of  commercial  confusion  which,  more 
than  anything  else,  had  condemned  the  Articles  of  Confedera- 
tion as  a  plan  of  federal  union.  It  was  to  prevent  the  embar- 
raiments  which  the  exercise  of  this  power  might  impose  upon 
his  projected  instrument  of  commerce,  that  Maryland  and  Vir- 
ginia, and  afterwards  Pennsylvania  and  Delaware,  at  Washing- 
ton's suggestion,  tried  to  agree  on  some  uniform  plan  of  com- 
mercial regulations.  From  this  grew  the  Annapolis  Convention 
to  which  all  the  colonies  were  invited  to  discuss  plans  for  uni- 
formity of  legislation  on  commercial  subjects.  The  universal 
conviction  which  these  discussions  produced  that  the  power  to 
regulate  commerce  among  the  colonies  and  with  foreign  nations 
should  be  withdrawn  from  the  states  and  confided  to  the  central 
government,  led  to  the  calling  of  the  convention  at  Philadelphia. 

The  work  of  the  Constitutional  Convention  was  a  growth 
which  far  exceeded  the  promises  of  its  beginning ;  the  sugges- 
tion for  the  adoption  of  a  uniform  code  of  commercial  regulations 
grew  into  a  national  spirit  which  converted  the  tottering  con- 
federation into  a  united  and  puissant  nation.  The  greatness 
of  the  work  of  that  convention  has  long  since  overshadowed 
the  cause  that  called  it  together;  but  the  historic  fact  is  never 
to  be  forgotten  that  the  necessity  of  removing  the  subject  of 
the  transportation  of  persons  and  property  from  the  power  of 
state  regulation  was  the  immediate  cause  of  the  formation  of 
the  Constitution.  The  object,  the  effort  to  attain  which  led  to 
such  great  results,  was  believed  to  have  been  sufficiently  accom- 
plished by  the  insertion  in  the  Constitution  of  the  simple  pro- 
vision that,  "  The  Congress  shall  have  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several  states, 
and  with  the  Indian  tribes." 

It  might  well  be  expected  that  a  feature  of  our  organic  law 
which  owned  such  lofty  birth,  would  speedily  and  consistently 
have  received  a  construction  in  harmony  with  the  great  purpose 
it  was  meant  to  accomplish.  Yet  no  other  provision  of  the 
Constitution  presents  so  interesting  a  view  of  the  uncertainty 
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of  Gonstitational  constraction,  and  of  the  fleeting  influence  of 
principles  of  decision  that  seemed  once  to  have  been  perma- 
nently established. 

The  struggle  of  the  states  has  ever  been  to  retain  or  regain 
the  power  surrendered  to  the  central  government  in  the  com- 
merce clause ;  and  the  conflict  in  the  courts  from  the  first 
engaged  the  partisans  of  state  rights  and  the  champions  of 
federal  supremacy.  The  first  battle-field  was  found  in  the 
famous  case  of  GHbbons  vs.  Ogden  (9  Wheat.  1).  The  genius 
of  federalism  fought  for  the  theory  that  the  commerce  clause 
conferred  upon  Congress  exclusive  power  over  interstate  and 
foreign  commerce,  and  removed  the  entire  subject  beyond  the 
range  of  the  legislative  power  of  the  states.  The  spirit  of  state 
rights  struggled  for  the  doctrine  that  the  federal  power  was 
concurrent  with  a  like  power  in  the  states,  and  that  the  states 
might  still,  despite  this  provision  of  the  Constitution,  regulate 
commerce  with  foreign  nations  and  among  the  states,  until 
Congress  should,  by  positive  act,  itself  regulate  the  subject. 
The  result  of  the  engagement  gave  the  victory  to  neither  of 
the  contending  theories;  for,  while  the  masterly  opinion  of 
Marshall  indicated  his  adherence  to  the  theory  of  exclusive 
power,  and  the  separate  opinion  of  Mr.  Justice  Johnson  insisted 
that  judgment  should  be  given  on  that  ground,  the  determina- 
tion of  the  great  question  was  found  unnecessary  to  the  deci- 
sion of  the  case.  It  was  held  that  Congress  had  regulated  the 
subject  of  transportation  by  water  in  the  enactment  of  the 
coasting  laws,  and  that  the  act  of  New  York,  granting  to  Liv- 
ingston and  Fulton  the  exclusive  right  of  navigation  by  steam 
on  the  navigable  waters  of  the  state,  was  void  because  in  con- 
flict with  these  federal  laws.  Gibbons  i»«.  Ogden  decided  noth- 
ing except  that  a  state  regulation  of  foreign  or  inter-state 
commerce  actually  in  conflict  with  a  law  of  Congress,  is  void. 
This  decision  left  the^  advocates  of  the  doctrine  of  concurrent 
power  free  to  insist  that  the  state  regulation  was  valid  until  it 
actually  came  in  conflict  with  some  law  of  Congress  on  the 
same  subject.     Thus,  while  the  argument  of  the  Chief  Justice 
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justified  the  claims  of  the  advocates  of  exclusive  federal  power, 
the  ground  of  the  decision  gave  comfort  to  their  adversaries ; 
and  Ghibbons  v«.  Odgen,  instead  of  settling  the  controversy, 
opened  a  veritable  Pandora  box  of  troublesome  questions  which 
tormented  the  bar  and  divided  judicial  opinion  for  many  years. 
The  struggle  between  the  doctrines  of  exclusive  and  concur- 
rent power  was  renewed  in  Brown  vs.  Maryland  (12  Wheat. 
419).  The  state  regulation  here  in  controversy  was  a  law  of 
Maryland  requiring  importers  of  foreign  goods  to  take  out  a 
license  for  the  sale  of  the  imported  articles.  The  state  law 
was  held  invalid  on  two  grounds :  Firsts  that  it  was  in  viola- 
tion of  that  provision  of  the  Constitution  providing  that  no 
state  shall  lay  any  impost  or  duty  on  imports  or  exports: 
Second^  that  it  was  repugnant  to  the  commerce  clause.  The 
opinion  of  the  Chief  Justice  on  the  latter  proposition  breathes 
again  the  national  spirit  that  insisted  on  the  exclusive  view  of 
the  federal  power.  That  the  history  of  the  adoption  of  the 
commerce  clause  pointed  to  this  as  the  true  construction  was 
emphasized  in  this  language :  ^'  The  oppressed  and  degraded 
state  of  commerce  previous  to  the  adoption  of  the  Constitution 
can  scarcely  be  forgotten.  *  *  *  Those  who  felt  the 
injury  arising  from  this  state  of  things,  and  those  who  were 
capable  of  estimating  the  influence  of  commerce  on  the  pros- 
perity of  nations,  perceived  the  necessity  of  giving  control 
over  this  important  subject  to  a  single  government.  It  may 
be  doubted  whether  any  of  the  evils  proceeding  from  the  feeble- 
ness of  the  federal  government,  contributed  more  to  that  great 
revolution  which  introduced  the  present  system,  than  the  deep 
and  general  conviction,  that  commerce  ought  to  be  regulated 
by  Congress.  It  is  not,  therefore,  matter  of  surprise,  that  the 
grant  should  be  as  extensive  as  the  miscUef,  and  should  com- 
prehend all  foreign  commerce,  and  all  commerce  among  the 
states.  To  construe  the  power  so  as  to  impair  its  efficacy, 
would  tend  to  defeat  an  object,  in  the  attainment  of  which  the 
American  public  took,  and  justly  took,  that  strong  interest 
which  arose  from  a  full  conviction  of  its  necessity." 
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Doubtless  this  opinion  was  intended  to  establish,  as  indeed 
its  reasoning  does  establish,  the  doctrine  of  the  exclusiveness 
of  the  federal  power.  But  here,  as  in  Gibbons  vs.  Ogden,  the 
decision  of  the  case  just  failed  of  reaching  the  high  ground  of 
federalism  at  which  the  opinion  aimed.  There  was  here,  as  in 
the  other  case,  a  law  of  Congress  with  which  the  state  law  was 
plainly  in  conflict.  The  contention  that  the  states  might  regu- 
late the  subject  in  the  absence  of  such  an  act  of  Congress  was 
still  open,  so  far  as  authority  went,  to  the  advocates  of  the 
theory  of  concurrent  power.  That  theory  would,  however, 
doubtless  have  been  abandoned  as  condemned  by  the  reasoning 
of  the  Chief  Justice  in  the  two  pioneer  cases,  if  it  were  not 
for  the  peculiar  opinion,  again  by  Marshall,  in  the  case  of  Will- 
son  vs.  Black  Bird  Greek  Marsh  Compant/  (2  Pet.  245). 

The  state  law  which  was  there  assailed  as  a  regulation  of 
commerce  was  an  act  authorizing  the  Marsh  Company  to  con- 
struct and  maintain  a  dam  across  Black  Bird  Creek,  a  navi- 
gable stream  flowing  into  the  Delaware  River.  The  law  was 
upheld  on  the  express  ground  that  Congress  had  not  ^^  passed 
any  act  which  bore  upon  the  case  ;  any  act  in  execution  of  the 
power  to  regulate  commerce."  "We  do  not  think,"  said  the 
Chief  Justice,  "  that  the  act  empowering  the  Black  Bird  Creek 
Marsh  Company  to  place  a  dam  across  the  Creek,  can,  under 
all  the  circumstances  of  the  case,  be  considered  as  repugnant 
to  the  power  to  regulate  commerce  in  its  dormant  state^  or  as 
being  in  conflict  with  any  law  passed  on  the  subject." 

If  Brawn  vs.  Maryland  had  seemed  for  a  time  to  put  at  rest 
the  conflicting  claims  of  the  doctrine  of  exclusive  power  on  the 
one  hand  and  of  concurrent  power  on  the  other,  the  unique 
decision  in  the  Black  Bird  case  at  once  revived  the  contention. 
It  was  claimed  that  Marshall  had  retreated  from  the  lofty 
heights  of  nationalism  which  he  had  theretofore  occupied  during 
the  strife  on  this  question,  and  that  his  opinion  in  the  Black 
Bird  case  was,  if  not  a  retraction,  at  least  a  modification  or 
explanation  of  his  views  in  Q-ibbons  vs.  Ogden  and  Brown  vs. 
Maryland.     We  shall  later  acquit  him  of  this  charge ;  but  for 
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the  present  we  are  interested  in  the  wavering  issues  of  the  early 
conflict. 

Fate  had  conceived  still  further  confusion  of  the  subject,  and 
in  the  travail  of  the  times  it  was  now  brought  forth.  New 
York  V8,  Miln  (11  Pet.  102)  had  come  before  the  court  for 
decision  and,  the  Justices  being  divided,  a  re-argument  was 
directed.  Before  the  second  argument,  there  had  taken  place 
that  great  change  in  the  court  which  cast  out  the  genius  of 
nationalism  and  enthroned  the  spirit  of  state  rights  and  strict 
construction.  Taney  sat  in  the  seat  of  Marshall ;  and  the 
court  which  had  for  so  many  years  construed  the  Constitution 
in  the  federalizing  spirit  of  Washington,  was  bent  to  the  decen- 
tralizing will  of  Jackson.  The  new  influence  dominated  the 
decision  in  New  York  vs.  Miln,  and  added  chaos  to  the  con- 
fusion which  already  attended  the  efforts  to  construe  the  com- 
merce clause.  The  opinion  of  Mr.  Justice  Barbour,  instead  of 
settling  the  long  controversy  between  the  conflicting  theories 
of  exclusive  and  concurrent  power,  forced  upon  the  field  of 
constitutional  construction  a  novel  theory  of  its  own.  The 
state  law  here  drawn  in  question,  requiring  every  master  of  a 
vessel  arriving  in  the  port  of  New  York  from  any  port  of 
another  state  or  nation  to  make  a  report  to  the  Mayor  of 
the  name,  place  of  birth  and  last  legal  settlement,  age  and 
occupation  of  every  person  brought  as  a  passenger  by  the  vessel 
on  her  last  voyage,  was  justified  as  a  regulation  of  internal 
police.  The  police  powers,  it  was  held,  were  reserved  to  the 
states  in  their  entirety,  unsurrendered  and  unrestrained  by  the 
Federal  Constitution.  Laws  passed  in  the  exercise  of  these 
powers  were  to  be  considered  valid,  even  though,  in  their  opera- 
tion, .  they  regulated  or  impeded  commerce.  This  position, 
which  the  majority  opinion  flattered  itself  was  "  impregnable,*' 
would  have  justified  the  passage  by  a  state  of  any  law  regula- 
ting foreign  or  interstate  commerce,  provided  only  the  enact- 
ment could  be  called  an  exercise  of  police  power.  This  would 
have  accomplished  for  the  power  of  the  states  all  or  more  than 
could  possibly  have  been  achieved  by  the  establishment  of  the 
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doctrine  of  concurrent  power.  Such  doubtless  was  the  hope 
of  the  majority  and  the  fear  of  the  sole  dissenting  Justice. 
Story,  the  last  survivor  on  the  bench  of  the  passing  age  of 
federalism,  voiced  a  vigorous  dissent  against  the  introduction 
of  the  new  and  dangerous  theory.  He  insisted  strongly  but 
vainly  that  the  state  law  was  just  such  a  regulation  of  com- 
merce as  was  condemned  in  Gribbons  vs,  Ogden,  and  that  the 
decision  in  that  great  case  and  in  Brown  vs,  Maryland  demon- 
strated the  entire  exclusiveness  of  the  federal  power.  The 
pathos  of  the  lonely  position  of  Story  on  the  reconstructed 
bench  finds  keen  expression  in  his  unavailing  protest  that 
Chief  Justice  Marshall,  having  heard  the  first  argument  of  the 
case,  had  agreed  with  both  the  conclusions  and  the  reasons  of 
his  dissent. 

It  was  reserved  for  The  License  Cases  (5  How.  604)  to 
demonstrate  the  full  capacity  of  the  court  for  disagreement 
upon  the  commerce  clause.  These  cases  drew  in  question  the 
constitutionality  of  the  liquor  license  laws  of  the  states  of  Massa- 
chusetts, Rhode  Island  and  New  Hampshire.  In  the  New 
Hampshire  case  (Pierce  vs.  New  Hampshire^  Pierce  had  been 
convicted  of  selling,  without  the  license  required  by  the  state 
law,  a  barrel  of  gin  bought  in  Massachusetts,  brought  coastwise 
into  New  Hampshire  and  sold  there  in  the  original  package. 
The  case  differed  from  Brown  vs.  Maryland  only  in  the  cir- 
cumstance that  the  article  sold  was  brought  from  another  State 
instead  of  from  a  foreign  nation.  All  of  the  Justices  agreed 
that  the  state  laws  were  constitutional  and  that  the  judgments 
of  conviction  in  all  the  cases  should  be  affirmed ;  but  not  even 
a  bare  majority  could  agree  on  the  reasons  on  which  this  result 
should  be  placed.  There  was,  therefore,  no  opinion  of  the 
court.  Nine  dissonant  opinions,  by  six  difiering  Justices, 
illustrate  in  this  case  the  divergence  of  views  on  the  bench,  and 
typify  the  uncertainty  of  constitutional  construction. 

Taney,  who  as  counsel  for  the  State,  had  argued  for  the 
validity  of  the  license  laws  condemned  in  Brown  vs.  Maryland, 
confessed  that  he  was  then  in  error,  and  yielded  allegiance  to 
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the  views  of  his  great  predecessor  in  that  decision.  But,  while 
making  this  concession,  he  contended,  in  a  masterful  argument, 
for  the  doctrine  of  concurrent  power.  Brown  vs.  Maryland 
was  distinguished  from  the  case  at  bar  bj  the  statement  '^  that 
the  former  was  one  arising  out  of  commerce  with  foreign 
nations,  which  Congress  had  regulated  by  law ;  whereas  the 
present  is  a  case  of  commerce  between  two  states,  in  relation  to 
which  Congress  has  not  exercised  its  power."  McLean,  who 
was  later,  in  The  Passenger  CaseSy  to  become  the  champion  of 
the  theory  of  exclusive  power,  argued  in  The  License  Oases  for 
the  doctrine  of  the  supremacy  of  the  police  powers  of  the  state, 
which  had  formed  the  basis  of  the  decision  in  New  York  vs. 
Miln.  In  this  view  he  was  supported  by  the  opinions  of 
Justices  Wooodbury  and  Grier.  Mr.  Justice  Catron  ably 
seconded  the  effort  of  the  Chief  Justice  to  establish  the  theory 
of  concurrent  power,  but  made  a  vigorous  attack  upon  the 
doctrine  of  the  power  of  the  states  to  enact  regulations  of  com- 
merce under  guise  of  their  police  powers  ;  his  resonant  rhetoric 
and  inevitable  logic  on  this  point  laying  the  foundation  for  the 
ultimate  overthrow  of  this  theory.  Mr.  Justice  Daniel,  though 
agreeing  with  Chief  Justice  Taney  as  to  the  power  of  the 
states  to  regulate  commerce  in  the  absence  of  congressional  acts 
on  the  same  subject,  differed  with  him  as  to  the  correctness  of 
the  decision  in  Brown  vs.  Maryland^  and  bitterly  assailed  the 
doctrine  there  established  that  the  right  to  import  carries  with 
it  the  right  to  sell. 

In  spite  of  the  chaos  of  opinion  on  the  bench,  the  doctrine 
of  concurrent  power  almost  reached  in  The  License  Cases  the 
goal  of  final  adoption.  An  admitted  regulation  by  a  state  ot 
interstate  commerce  was  clearly  sustained  by  the  judgment  in 
that  case,  and  four  of  the  six  Justices  who  wrote  opinions 
declared  their  allegience  to  the  concurrent  theory.  The  opin- 
ion of  the  Chief  Justice,  though  not  the  opinion  of  the  court, 
was  palpably  designed  to  establish  that  doctrine  as  a  finality. 
Not  a  solitary  Justice  raised  his  voice  in  advocacy  of  the  doc- 
trine of  exclusive  power.     In  view  of  this  fact,  nothing  more 


ROBERT   MATHER.  287 

startlingly  marks  the  halting  course  of  judicial  construction 
than  the  decision  in  the  next  case  which  involved  the  commerce 
clause. 

The  Passenger  Cases  (7  How.  283),  presented  the  question 
of  the  constitutionality  of  laws  of  the  states  of  Massachusetts 
and  New  York  requiring  masters  of  vessels  to  pay  to  the  health 
officers  of  the  state  ports  a  certain  sum  for  each  passenger 
landed.  The  similarity  of  these  laws  with  the  regulations 
unheld  in  New  York  vs.  Miln,  is  to  be  noted.  The  pendulum 
now  swung  the  other  way,  and  the  same  court  that  had  upheld 
the  state  license  laws  as  commercial  regulations  within  the 
power  of  the  states,  condemned  the  state  passenger  regulations, 
on  the  express  ground  that  they  were  regulations  of  foreign 
and  interstate  commerce,  and  that  the  power  of  Congress  on 
those  subjects  was  exclusive.  Under  these  circumstances,  and 
from  such  a  court,  came  the  first  positive  announcement,  in  so 
many  words,  of  the  doctrine  of  exclusive  power  as  a  controll- 
ing rule  of  decision.  The  judgment  was  by  a  bare  majority, 
four  Justices  dissenting,  and  every  Justice  except  one,  who 
expressed  his  concurrence  in  the  views  of  Taney,  writing  a 
separate  opinion. 

This  definite  adoption  of  the  doctrine  of  exclusive  power 
barely  survived  the  case  in  which  it  was  announced.  When 
Cooley  vs.  Board  of  Wardens  (12  How.  299),  came  on  for 
decision  (in  1851)  the  doctrine  of  The  Passenger  Cases  was 
essentially  modified.  The  five  Justices  who  composed  the 
majority  which  confidently  asserted  the  doctrine  of  exclusive 
power  in  1849  were  all  on  the  bench  when  the  Cooley  case 
was  decided.  The  only  change  in  the  court  was  among  the 
mitfority,  Mr.  Justice  Woodbury  having  been  succeeded  by 
Benjamin  R.  Curtis.  The  question  presented  was  the  consti- 
tutionality of  a  law  of  Pennsylvania  establishing  regulations  of 
pilots  and  pilotages  for  the  harbor  of  Philadelphia.  The  busi- 
ness of  pilots  had  uniformly  since  the  establishment  of  the 
federal  government  been  regulated  by  the  states,  and  this  fact  * 
had  furnished  one  of  the  strongest  of  the  arguments  in  favor  of 
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the  existence  of  a  concurrent  power  in  the  states  on  the  sub- 
ject. To  hold  those  regulations  void  as  conflicting  with  the 
exclusive  power  of  Congress  would  have  deranged  the  existing 
and  necessary  regulations  of  the  subject  and  thrown  the  naviga- 
tion laws  into  dire  confusion.  In  the  face  of  this  predicament 
the  champions  on  the  bench  of  the  contending  theories  of 
exclusive  and  concurrent  power,  with  two  militant  exceptions, 
laid  down  their  arms  and  submitted  to  a  compromise  of  the 
doubtful  conflict,  dictated  by  the  new  member  of  the  court.  It 
was  decided  that  whether  the  power  of  Congress  to  regulate 
commerce  is  exclusive  or  concurrent  with  a  like  power  in  the 
states,  was  to  be  determined,  not  from  the  nature  of  the  power 
itself,  but  from  the  nature  of  the  subjects  on  which  the  power 
waste  be  exercised.  "Whatever  subjects  of  this  power,'*  it 
was  held,  "  are  in  their  nature  national,  or  admit  only  of  one 
uniform  system  or  plan  of  regulation,  may  justly  be  said  to  be 
of  such  a  nature  as  to  require  exclusive  legislation  by  Con- 
gress.'* As  to  the  regulation  of  pilotage  under  consideration, 
it  was  held  "  that  the  nature  of  the  subject  is  such  that,  until 
Congress  should  find  it  necessary  to  exercise  its  power,  it 
should  be  left  to  the  legislation  of  the  states ;  that  it  is  local 
and  not  national,  that  it  is  likely  to  be  best  provided  for  not 
by  one  system  or  plan  of  regulations,  but  by  as  many  as  the 
legislative  discretion  of  the  several  states  should  deem  applica- 
ble to  the  local  peculiarities  of  the  ports  within  their  limits." 

Cooley  V8.  Board  of  Wardens  marks  the  passing  of  the  age 
of  constitutional  construction  with  which  we  have  thus  far 
dealt,  and  the  coming  of  a  new  era.  It  put  an  end  to  the 
bitter  controversy  between  the  theories  which  had  contended 
against  each  other  for  supremacy  since  the  time  of  Gibbons  vs. 
Ogdeny  by  deciding  that  both  were  right,  and  assigning  to 
each  its  appropriate  sphere  of  operation.  Where  the  subject 
of  regulation  was  local  in  its  nature,  the  theory  of  concurrent 
power  was  to  have  application ;  where  the  subject  was  of  a 
national  nature,  the  exclusive  theory  was  to  prevail.  Thus 
the  Cooley  decision  built  an  efiectual  dam  against  the  current 
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of  controversy  that  had  so  long  beat  against  the  court  in  cases 
involving  the  commerce  clause,  and  turned  the  course  of  legal 
and  judicial  investigation  of  the  subject  into  other  and 
smoother  channels.  Henceforth  the  sole  inquiry  was  to  be,  is 
the  subject  sought  to  be  regulated  local  or  national  in  its 
nature  ?  if  local,  the  regulation  of  it  is  within  the  field  of 
state  power;  if  national,  it  is  removed  entirely  beyond  the 
reach  of  state  legislation. 

It  is  a  curious  and  interesting  fact  that  the  principle  upon 
which  the  Cooley  case  was  decided,  and  which  finally  brought 
peace  to  the  troubled  waters  of  constitutional  construction 
upon  the  commerce  clause,  was  clearly  outlined  by  Mr.  Webster 
in  his  comprehensive  argument  in  the  pioneer  case  of  Gibbons 
V8,  Ogden,  Though  he  insisted  that  the  federal  power  over 
commerce,  as  applied  to  the  particular  facts  of  the  case  then 
before  the  court,  was  necessarily  exclusive,  he  foresaw  what 
the  decision  in  Cooley  vs.  Board  of  Wardens  finally  asserted, 
that  there  might  be  subjects  of  commercial  regulation  of  such 
a  nature  that  the  power  of  the  state  might  control  them  in  the 
absence  of  congressional  action.  "He  should  contend,'^ says 
the  reporter's  account  of  Mr.  Webster's  argument,  ''  that  the 
power  of  Congress  to  regulate  commerce  was  complete  and 
entire  and  to  a  certain  extent  necessarily  exclusive ;  that  the 
acts  in  question  were  regulations  of  commerce  in  a  most  impor- 
tant particular ;  and  aifecting  it  in  those  respects  in  which  it 
was  under  the  exclusive  authority  of  Congress.  He  stated 
this  first  proposition  guardedly.  He  did  not  mean  to  say  that 
all  regulations  which  might  in  their  operation  affect  commerce 
were  exclusively  in  the  power  of  Congress ;  but  that  such 
power  as  had  been  exercised  in  this  case  did  not  remain  with 
the  states."  It  adds  to  our  admiration  for  that  great  mind  to 
know  that  not  only  was  he  the  first  expounder  of  the  doctrine 
of  exclusive  power  as  applied  to  the  commerce  clause,  and 
the  advocate  of  the  principle  on  which  Gibbons  vs.  Ogden  was 
actually  decided,  but  that  he  had  also  formulated,  in  advance 
of  any  judicial  announcement  upon  these  important  questions, 
19 
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the  principle  which  was  finally  to  harmonize  the  conflicting 
views  on  the  subject. 

We  may  properly  pause  here,  also,  to  note  the  entire 
harmony  of  the  decision  in  Willson  vs.  Black  Bird  Creek 
Jlarsh  Company  with  the  rule  announced  in  Cooley  vs.  Board 
of  Wardens.  The  Black  Bird  case  was  merely  the  forerunner 
of  that  long  line  of  cases  which,  since  Cooley  vs.  Board  of 
Wardens,  have  consistently  upheld  the  power  of  the  states  to 
authorize  obstructions  to  navigable  streams,  in  the  absence  of 
congressional  action.  (Grilman  vs.  Philadelphia,  3  Wall. 
713;  Escanaba  Company  vs.  Chicago,  107  U.  S.  G78 ; 
Willamette  Iron  Bridge  Company  vs.  Batch,  125  U.  S.  1.) 
In  this  light  the  apparent  inconsistency  between  the  opinion 
in  the  Black  Bird  case  and  the  other  opinions  of  Marshall  on 
this  subject  entirely  disappears.  Marshall  merely  applied  in 
that  case  the  thought  suggested  by  Webster's  argument  in 
{ribbons  vs.  Ogden  and  afterwards  formulated  into  a  rule  of 
decision  in  Cooley  vs.  Board  of  Wardens,  that  on  subjects 
local  in  their  nature  the  regulations  of  the  states  are  valid  in 
the  absence  of  Congressional  action. 

The  necessity  to  insure  entire  freedom  from  state  re<];ulation 
of  the  passage  of  persons  and  property  from  state  to  state,  we 
have  seen,  was  the  moving  force  that  brought  about  the  adop- 
tion of  the  Constitution.  The  first  application  of  the  principle 
of  Cooley  vs.  Board  of  Wardens  to  cases  of  interstate  trans- 
portation was  in  harmony  with  that  historic  fact.  In  The  Case 
of  the  State  Freight  Tax  (15  Wall.  232)  and  in  Wabash,  ^c. 
Railway  Company  vs.  Illinois,  (118  U.  S.  557,)  it  was  held 
that  the  subject  of  the  interstate  transportation  of  persons  and 
property  was  of  such  a  national  nature  as  to  require  a  uniform 
plan  of  regulation,  and  that  therefore  the  power  of  Congress 
to  regulate  it  was  exclusive.  This  principle  was  reasserted  in 
Bowman  vs.  Chicago  and  Northwestern  Railway  Company, 
(125  U.  S.  465,)  where  the  liquor  laws  of  Iowa,  in  so  far  as 
they  prohibited  the  transportation  by  a  common  carrier  of 
intoxicating  liquors  from  another  state  into  low^a,  except  for 
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persons  licensed  to  sell  under  the  state  laws,  were  held  to  be 
"  an  unauthorized  interference  with  the  power  given  to  Con- 
gress over  the  subject."  The  doctrine  of  The  License  Cases 
was  thus  seriously  undermined,  though  not  overthrown ;  and 
the  spirit  of  iconoclasm  in  the  court  struck  its  hammer,  with 
fatal  force,  at  the  theory  of  the  supremacy  of  the  police  powers 
of  the  state,  asserted  in  New  York  vs.  Mtln,  Thus  was  won 
a  late  though  complete  victory  for  the  vigorous  assault  made 
upon  the  Miln  case  by  Mr.  Justice  Catron  in  The  License 
Cases;  and  the  doctrine  was  finallv  established  that  a  state 
cannot,  in  the  acknowledged  exercise  of  its  police  powers, 
"  regulate  commerce  between  its  people  and  those  of  the  other 
states  of  the  Union  in  order  to  effect  its  end,  however  desirable 
such  a  regulation  might  be/'  The  Miln  theory  of  the  state 
police  power,  however,  still  found  three  ardent  adherents  on 
the  bench. 

Bowman  vs.  The  Railway  foreshadowed  Leisy  vs.  Hardin 
(185  U.  S.  100).  This  case  decided  that  the  right  of  trans- 
portation from  one  state  to  another,  which  the  Bowman  case 
held  was  beyond  the  range  of  state  regulation,  carried  with  it, 
as  a  necessary  incident,  the  right  to  sell  in  the  original  pack- 
age, and  that  the  right  to  sell,  equally  with  the  right  to  trans- 
port, was  shielded  by  the  commerce  clause  from  the  legislative 
power  of  the  state.  This  ruling  was  the  exact  antithesis  of 
the  decision  in  Pierce  vs.  New  Hampshire ;  and  the  latter 
case,  which  had  stood  unquestioned  for  nearly  half  a  century, 
was  here  finally  overthrown.  Leisy  vs.  Hardin  took  stand  on 
the  high  ground  where  Brown  vs.  Maryland  was  firmly  fixed, 
and  threw  around  the  importation  from  a  sister  state  the  same 
federal  protection  which  that  great  decision  had  long  afforded 
imports  from  foreign  nations. 

Constitutional  construction  had  now  seemingly  emerged 
from  the  fog  that  had  so  persistently  obscured  the  scope  of  the 
commerce  clause.  The  hope  of  the  fathers  in  framing  this 
feature  of  the  Constitution  seemed  at  last  to  be  realized.  A 
great  trinity  of  constitutional  decisions.  Brown  vs.  Maryland^ 
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Bowman  vs.  The  Railway  and  Leisy  vs.  Hardin^  promised  to 
accomplish  the  purpose  of  its  adoption,  namely :  the  protection 
of  the  importation,  transportation  and  sale  of  articles  of  com- 
merce from  any  regulation  by  the  states. 

But  the  fatality  which  had  wrought  the  everthrow  of  so  many 
established  theories  in  the  long  course  of  judicial  interpretation 
of  the  commerce  clause,  had  not  overlooked  the  Boivman  case  or 
Leisy  vs.  Hardin.  In  little  more  than  a  year  after  the  latter 
case  had  been  decided,  the  laws  which  were  there  condemned 
as  regulations  of  interstate  commerce  upon  subjects  within  the 
exclusive  power  of  Congress  to  regulate  were  solemnly  adjudged 
by  the  same  court  to  be  a  valid  exercise  of  state  power.  {In  re 
Rahrer,  140  U.  S.  545). 

Novel  and  unnecessary  suggestions  in  the  opinion  in  Bowman 
vs.  The  Railway  and  Leisy  vs.  Hardin  were  themselves  respon- 
sible for  this  startling  result.  In  the  Bowman  case  Mr. 
Justice  Matthews  had  said :  "  So  far  as  these  regulations  (cer- 
tain acts  of  Congress  concerning  transportation)  made  by  Con- 
gress extend,  they  are  certainly  indications,  of  its  intention  that 
the  transportation  of  commodities  between  the  states  shall  be 
free,  except  where  it  is  positively  restricted  by  Congress  itself, 
or  by  the  states  in  particular  cases  by  the  express  permission  of 
Congress.*'  *  *  *  *'  It  (a  state)  cannot  without  the  coyi- 
sent  of  Congress,  express  or  implied,  regulate  commerce  between 
its  people  and  those  of  the  other  states'  of  the  Union."  Mr. 
Chief  Justice  Fuller  quoted  these  suggestions  in  his  opinion  in 
Leisy  vs.  Hardin  and  thus  reinforced  them  in  his  own  language: 
*'  Hence,  inasmuch  as  interstate  commerce,  consisting  in  the 
transportation,  purchase,  sale  and  exchange  of  commodities,  is 
national  in  its  character  and  must  be  governed  by  a  uniform 
system,  so  long  as  Congress  does  not  pass  any  law  to  regulate 
it,  or  allowing  the  states  so  to  do,  it  thereby  indicates  its  will 
that  such  commerce  shall  be  free  and  untrammeled.  *  *  * 
The  conclusion  follows  that  as  the  grant  of  the  power  to  regu- 
ulate  commerce  among  the  states,  so  far  as  one  system  is  required, 
is  exclusive,  the  states  cannot  exercise  that  power  without  the 
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a88ent  of  Congress.'*  These,  with  other  like  expressions  in  the 
same  opinions,  are,  I  believe,  the  first  and  the  only  suggestions 
in  the  books  that  Congress  might  permit  the  states  to  exercise 
a  power  which  the  Constitution  has  exclusively  confided  to 
Congress.  The  novelty  of  the  idea  is  attested  by  the  prompt- 
ness with  which  it  was  acted  upon.  The  decision  in  Leisy  vs, 
Hardin  was  rendered  in  April,  1890.  In  August  of  the  same 
year  Congress  passed  a  bill  known  as  the  Wilson  Bill,  which 
reads  as  follows :  "  That  all  fermented,  distilled  or  other  intox- 
icating liquors  or  liquids  transported  into  any  state  or  territory 
or  remaining  therein  for  use,  consumption,  sale  or  storage 
therein,  shall,  upon  arrival  in  such  state  or  territory  be  subject 
to  the  operation  and  effect  of  the  laws  of  such  state  or  territory 
enacted  in  the  exercise  of  its  police  power,  to  the  same  extent 
and  in  the  same  manner  as  though  such  liquids  or  liquors  had 
been  produced  in  such  state  or  territory,  and  shall  not  be 
exempt  therefrom  by  reason  of  being  introduced  therein  in 
original  packages  or  otherwise." 

^'In  this,"  in  the  language  of  Mr.  Justice  Field,  (Bridge 
Company  vs.  United  States,  105  U.  S.  494,)  ''  we  are  fur- 
nished with  a  striking  illustration  of  the  facility  with  which 
power  is  assumed  from  expressions  loosely,  but  inadvertently 
used,  apparently  recognizing  its  existence." 

The  case  of  In  re  Rahrer  (140  U.  S.  545),  brought  before 
the  court  a  case  precisely  like  Leisy  vs.  Hardin,  except  that  in 
llahrers  case  the  violation  of  the  state  law,  consisting  in  the 
first  sale  of  a  pint  of  whiskey  in  the  original  package  in  which 
it  had  been  brought  into  the  state  from  another  state,  had  taken 
place  after  the  Wilson  Act  had  been  approved.  Although  the 
suggestions  of  the  doctrine  of  the  permission  of  Congress  in 
Bowman  vs.  The  Railway  and  Leisy  vs.  Hardin,  were 
undoubtedly  responsible  for  the  passage  of  the  Wilson  Bill,  the 
Supreme  Court  did  not  uphold  the  validity  of  the  enactment 
on  that  ground.  It  had  been  too  often  declared  that  Congress 
could  not  give  a  right  to  a  state  in  virtue  of  its  own  powers,  or 
enable  a  state  to  legislate;    (Marshall,  Ch.  J.,  in  Gibbons  vs. 
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Ogden)  or  restore  to  the  states  the  power  of  which  they  were 
deprived  in  the  commerce  clause ;  (Taney, Ch.  J.,  in  The  License 
Casea)  or  delegate  to  a  state  power  to  pass  an  act  amounting  to 
a  regulation  of  interstate  commerce  (Stoutenburgh  vs,  Henniek, 
129  U.  S.  141).  It  was  impossible,  therefore,  to  establish  as 
a  rule  of  decision  the  doctrine  suggested  arguendo  in  the 
Boivman  and  LeUy  cases,  that  Congress  might  permit  the 
states  to  enact  regulations  of  commerce  upon  subjects  national 
in  their  nature.  But  though  the  doctrine  that  had  produced 
the  Wilson  Bill  was  not  potent  to  justify  it,  another  doctrine, 
whose  ancient  birth  and  frequent  repetition  had  never  suggested 
to  the  legislative  mind  the  passage  of  such  an  act,  was  pressed 
into  service  to  give  the  Wilson  Bill  efficacy.  This  doctrine 
has  been  called  the  doctrine  of  the  silence  of  Congress. 

For  the  first  suggestion  of  this  doctrine  we  turn  again  to  the 
fecund  argument  of  Webster  in  Gibbons  vs.  Ogden,  "  A*ll 
useful  regulation,"  he  said,  "  does  not  consist  in  restraint ; 
and  that  which  Congress  sees  fit  to  leave  free,  is  a  part  of  its 
regulation  as  much  as  the  rest."  Webster's  meaning  was  that 
the  power  of  Congress  covered  the  entire  subject,  excluding 
altogether  any  power  in  the  states ;  and  that  the  states  were 
just  as  impotent  to  regulate  a  subject  which  Congress,  by  its 
silence,  meant  should  be  free  from  regulation,  as  they  w^ere 
powerless  to  regulate  another  subject  which  Congress,  by 
express  act,  had  subjected  to  regulation.  So  Marshall  under- 
stood the  argument.  (Gibbons  vs.  Ogden  at  p.  198).  Such 
was  the  meaning  of  Mr.  Justice  Grier,  who  next  used  the 
idea,  in  his  opinion  in  The  Passenger  Cases.  And  such 
was  the  spirit  in  which  Mr.  Justice  Field  formulated  the  prin- 
ciple in  Welton  vs.  Missouri^  (91  U.  S.  275).  ''  The  fact 
that  Congress  has  not  seen  fit  to  prescribe  any  specific  rules  to 
govern  interstate  commerce  does  not  affect  the  question.  Its 
action  on  this  subject,  when  considered  with  reference  to  its 
legislation  with  respect  to  foreign  commence,  is  equivalent  to  a 
declaration  that  interstate  commerce  shall  be  free  and  untram- 
meled."     In  almost  every  subsequent  case  in  which  attempted 
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state  regulations  of  commerce  were  called  in  question,  the 
statement  has  been  repeated  that  the  silence  of  Congress  upon 
any  particular  subject  was  an  indication  of  the  Congressional 
will  that  the  subject  should  be  free  and  unregulated. 

The  opinion  in  the  Itahrer  case,  interpreting  the  decisions 
in  the  Bowman  and  Leisy  cases  in  the  light  of  this  doctrine, 
concludes  that  the  state  laws  condemned  in  those  cases  were 
invalid  because  in  conflict  with  the  will  of  Congress,  implied 
from  its  silence,  that  the  subject  of  the  interstate  transporta- 
tion* and  sale  of  commercial  commodities  should  be  free  from 
any  regulation.  "  It  followed  as  a  corollary,"  says  the  Rahrer 
opinion,  "that,  when  Congress  acted  at  all,  the  result  of  its 
action  must  be  to  operate  as  a  restraint  upon  that  perfect  free- 
dom which  its  silence  insured.  Congress  has  now  spoken,  and 
declared  that  imported  liquors  or  liquids  shall,  upon  arrival  in 
a  state,  fall  within  the  category  of  domestic  articles  of  a  simi- 
lar nature  *  *  *  *  Congress  did  not  use  terms  of  per- 
mission to  the  state  to  act,  but  simply  removed  an  impedbnent 
to  the  enforcement  of  the  state  laws  in  respect  to  imported 
packages  in  their  original  condition,  created  by  the  absence  of 
a  specific  utterance  on  its  part.  It  imparted  no  poiver  to  the 
state  not  then  possessed,  but  allowed  imported  property  to  fall 
at  once  upon  arrival  within  the  local  jurisdiction." 

In  other  words,  the  will  of  Congress,  and  not  the  impotency 
of  the  state,  deprived  the  state  laws  of  vitality.  The  state  had 
power  to  pass  the  laws,  which  were  confessedly  regulations  of 
commerce  upon  subjects  national  in  their  nature  and  therefore 
requiring  one  uniform  plan  of  regulation ;  but  the  laws  could 
not  be  enforced  so  long  as  Congress,  by  its  silence,  indicated  its 
will  that  those  subjects  should  be  free  from  regulation.  As 
soon  as  Congress  broke  its  silence  and  negatived  by  positive 
action  the  implication  arising  from  its  silence,  the  laws  of  the 
state  became  operative,  and  the  interstate  transportation  and 
sale  of  intoxicating  liquors,  admittedly  legitimate  articles  of 
commerce,  became  subject  to  the  state  regulation.  Thus  the 
doctrine  of  the  silence  of  Congress,  which  was,  in  its  origin  and 


296      THE    CONSTITUTION    AND    THE   COMMERCE   CLAUSE. 

previous  application,  a  denial  of  the  theory  of  concurrent 
po'wer,  was  made  the  means  of  the  final  triumph  of  that  theory 
and  the  complete  overthrow  of  its  ancient  rival,  the  doctrine 
of  exclusive  power.  Thus  also,  was  cast  aside  the  salutary  and 
hitherto  accepted  rule  of  decision  announced  in  CooJey  vs. 
Board  of  Wardens,  That  case  decided  that  the  states  have 
power  to  regulate  subjects  of  commerce  local  in  their  nature 
until  Congress  shall  regulate  the  same  subject ;  but  as  to  sub- 
jects national  in  their  nature  the  states  have  no  power  at  all  to 
regulate,  whether  Congress  regulates  or  not.  That  is,  as  to 
subjects  national  in  their  nature,  the  states  suifer  from  an 
organic  infirmity,  imposed  by  the  commerce  clause  of  the  Con- 
stitution, which  *' withdraws  the  subject,"  in  the  language  of 
Smith  vs.  Alabama  (124  U.  S.  464),  '*as  the  basis  of  legisla- 
tion altogether  from  the  states."  The  conception  of  the  exclu- 
siveness  of  the  federal  power  necessarily  involves  the  conclusion 
that  any  state  legislation  attempting  to  exercise  that  power  is 
void,  not  as  being  in  conflict  with  the  will  of  Congress, 
expressed  or  implied,  but  as  an  attempted  exercise  of  power  of 
which  the  states,  under  the  Federal  Constitution,  are  totally 
divested.  A  subject  which  admits  of  exclusive  legislation  by 
Congress  cannot  admit  of  any  legislation  by  the  States  ;  and 
this  IS  so  whether  Congress  has  or  has  not  legislated  on  the 
subject.  This  was  perfectly  clear  until  the  decision  of  the  llahrer 
case.  The  ruk  of  that  case  is  that  the  states  have  concurrent 
power  to  enact  regulations  on  all  subjects ;  the  enforcement  of 
their  regulations  depending  in  all  cases  upon  the  will  of  Con- 
gress. As  to  local  subjects  the  enforcement  of  the  state  laws 
is  permitted  by  the  silence  of  Congress  and  impeded  by  its 
action ;  as  to  national  subjects  the  enforcement  of  the  state 
laws  is  impeded  by  the  silence  of  Congress  and  permitted  by 
its  action. 

The  exclusive  theory  was  not  the  only  victim  to  suffer  by  the 
Itahrcr  decision ;  the  rule  of  Leisf/  vs,  Hardin  was  expressly 
nullified,  and  Bowman  vs.  The  Itdihvaii  rendered  practically 
valueless.     Since  the  Rahrcr  decision  the  Supreme  Court  of 
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Iowa,  applying  the  rule  there  announced,  has  held  that  the  act 
of  transportation  which  was  protected  in  the  Bowman  case 
from  state  interference,  is  now  prohibited  by  the  same  state 
law  that  was  there  held  to  be  void  as  a  regulation  of  commerce 
of  such  character  as  Congress  alone  was  authorized  to  make. 
(State  V8.  Rhodes,  90  la.  496.)  Thus  neither  the  transporta- 
tion nor  the  sale  of  intoxicating  liquors  is  now  protected  by 
the  commerce  clause  against  the  prohibitory  laws  of  the  states. 
This  result  has  been  reached  without  detracting  one  whit 
from  the  established  character  of  intoxicating  liquors  as  legiti- 
mate articles  of  commerce.  It  follows  that  what  Congress  has 
done  in  the  Wilson  Bill  for  intoxicating  liquors,  it  may  do  for 
any  and  all  commercial  commodities.  Already  a  bill,  in  the 
image  of  the  Wilson  Bill,  has  passed  the  house  and  is  pending 
in  the  Senate,  which  surrenders  oleomarfjjarine  to  state  regula- 
tion,  although  the  power  of  the  state  to  prohibit  the  importa- 
tion and  sale  of  that  admittedly  harmless  article  of  food,  when 
colored  in  imitation  of  butter,  has  already  been  established  by 
a  decision  that  divided  the  court.  (Plumlet/  vs.  Massachusetts^ 
lof)  U.  S.  471.)  Every  other  commodity,  the  commerce  in 
which  affects  injuriously  special  interests  or  particular  locali- 
ties, may  become  as  likely  a  candidate  as  oleomargarine  for 
similar  congressional  distinction ;  and  eventually  each  state,  in 
proportion  to  its  influence  and  power  in  Congress,  may  secure 
the  passage  of  laws  which  would  permit  it  to  regulate  or  pro- 
hibit the  importation  and  sale  of  any  commodity  which  it  might 
deem  harmful  to  the  health  or  morals  of  the  community  or 
inimical  to  its  industrial  growth  or  welfare.  (Bowman  vs.  The 
Railway  l.^o  U.  S.  at  p.  4^.)  The  imported  package  of 
dry  goods  that  forced  the  great  pronouncement  in  Brown  vs. 
Maryland ;  the  Texas  cattle  that  found  their  way  into 
Missouri  under  the  ruling  of  Railroad  Company  vs.  Ilusen ; 
(95  U.  S.  4i)o,)  and  the  dressed  meats  protected  from  state 
exclusion  in  Minnesota  vs.  Barber,  (loG  II.  S.  318.)  and 
Brimmer  vs.  Rebman,  (lo8  U.  S.  78,)  may,  by  acts  of  Con- 
gress, be  permitted  to  fall  within  the  local  jurisdiction,  and 
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those  triumphs  of-  constitutional  construction  will  be  preserved 
in  the  reports  only  as  shrouds  of  a  mummified  legal  principle, 
and  as  relics  of  a  constitutional  and  commercial  epoch  that  has 
passed  away.  Thus  the  great  constitutional  bulwark  to  the 
freedom  of  interstate  transportation  and  sale  of  articles  of 
commerce,  which  our  forefathers  thought  they  had  erected  in 
the  commerce  clause,  m:iy  be  blown  down  by  the  breath  of 
Congress  Such  is  the  startling  result  of  more  than  a  century 
of  constitutional  construction. 

The  power  confided  to  Congress  in  the  commerce  clause,  i& 
the  power  to  regulate  commerce,  not  to  permit  its  regulation 
by  the  states.  It  is  impossible  that  any  act  passed  by  Congress 
in  pursuance  of  the  commercial  power  should  prescribe  any- 
thing but  ''one  uniform  system  or  plan  of  regulation."  A 
federal  law  is  beyond  cenception,  which  should  declare  that  the 
transportation  and  sale  of  oleomargarine  should  be  lawful  in 
Missouri  and  unlawful  in  Massachusetts,  or  that  a  common 
carrier  should  be  compelled  in  Illinois  to  receive  intoxicating 
liquors  for  transportation  into  Iowa,  and  punished  in  Iowa  for 
the  performance  of  the  act  enforced  in  Illinois.  Yet,  incon- 
ceivable as  it  is  that  Congress  should  itself  pass  such  a  law,  it 
has,  in  the  Wilson  Bill  as  construed  in  the  Rahrer  case,  per- 
mitted the  enforcement  of  state  laws  which  have,  as  to  intoxi- 
cating liquors,  precisely  that  effect.  Such  a  recognition  of 
state  laws  upon  a  subject  the  regulation  of  which  was  entrusted 
solely  to  t'ongress  for  the  express  reason  that  in  its  nature  it 
requires  "one  uniform  system  or  plan  of  regulation  "  is  essen- 
tially a  restoration  to  the  states  of  that  sovereign  power  of 
regulation,  the  diverse  exercise  of  which  produced  the  com- 
mercial anarchy  and  confusion  that  reigned  during  the  Con- 
federation. 

That  such  was  its  j)urpose  we  have  the  high  testimony  of 
one  of  the  Justices  who  concurred  in  the  Kalirer  decision. 
''The  effect  of   this  enactment,"  he  says,  ''seems  to  me  ta 
withdraw  intoxicating  liquors  from  the  operation  of  the  com- 
merce clause  of  the  Constitution.     *     *     *     ^jpi^e  state  legis- 
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latures,  *  *  *  with  respect  to  the  subject  of  intoxicating 
liquors,  are,  since  the  passage  of  the  Wilson  Bill,  untrammeled 
by  the  Federal  Constitution."  (Brown,  J.,  dissenting,  in 
Scott  vs.  Donald,  165  U.  S.  at  p.  106). 

I  nowhere  find  it  provided  in  the  Federal  Constitution  that 
an  act  of  Congress  may  relieve  the  states  from  the  trammels 
of  that  instrument. 

Possibly  the  Wilson  Bill  might  have  been  justified  as  a 
congressional  regulation  of  commerce  had  it  been  construed 
as  a  declaration  by  Congress  that  intoxicating  liquors  were 
no  longer  to  be  considered  subjects  of  legitimate  commerce. 
The  exclusive  power  of  Congress  "  to  determine  the  articles 
which  may  be  the  subjects  of  commerce"  seemed  to  be  con- 
clusively asserted  by  the  adoption  in  the  Bowman  case  of 
Mr.  Justice  Catron's  views  and  language  in  The  TAcense 
Cases.  (125  U.  S.  at  p.  490.)  But  it  has  just  been  held 
that  the  application  of  the  Wilson  Bill  to  the  liquor  laws 
of  a  state  depends  upon  the  question  whether  the  state  itself 
recognizes  intoxicating  liquors  ''  as  articles  of  lawful  consump- 
tion and  commerce."  [Scott  vs.  Donald,  165  U.  S.  58.) 
This  concedes  to  the  states  not  only  the  powder  to  regulate,  but 
the  more  dangerous  power  to  *'  determine  what  shall  or  shall 
not  be  regulated.*'  "Upon  this  theory,"  in  the  language  of 
Mr.  Justice  Catron,  quoted  with  approval  in  the  Botvman 
case,  "  the  power  to  regulate  commerce,  instead  of  being  para- 
mount over  the  subject,  would  become  subordinate  to  the  state 
police  power;  for  it  is  obvious  that  the  power  to  determine  the 
articles  which  may  be  the  subjects  of  commerce,  and  thus  to 
circumscribe  its  scope  and  operation,  is,  in  effect,  the  controll- 
ing one.  The  police  power  would  not  only  be  a  formidable 
rival,  but,  in  a  struggle,  must  necessarily  triumph  over  the 
commercial  power,  as  the  power  to  regulate  is  dependent  upon 
the  power  to  fix  and  determine  upon  the  subjects  to  be  regu- 
lated." 

Not  only,  therefore,  has  the  Ralirer  case  extended  to  all 
subjects,  national  as  well  as  local,  the  application  of  the  doc- 
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trine  of  concurrent  power ;  but  Scott  vb,  Donald  has  revived 
the  essential  principle  of  the  doctrine  of  the  supremacy  of  the 
state  police  power,  asserted  in  New  York  vs.  Miln  and  form- 
ally overthrown  in  Botvman  vs.  The  Railway. 

While  the  growth,  under  constitutional  construction,  of  the 
power  of  the  states  to  regulate  the  subjects  of  interstate  com- 
merce thus  challenges  startled  attention,  their  power  toregulate 
the  instruments  of  that  commerce  has  reached  no  less  remark- 
able a  stage  of  development.  And  the  course  of  judicial  senti- 
ment on  this  question  is  marked  by  similar  fluctuations  of 
opinion,  and  by  like  wreckage  of  discarded  decisions.  In 
Osborne  vs.  Mobile  (16  Wall.  479),  it  was  held  that  an  ordin- 
ance of  the  City  of  Mobile  imposing  an  annual  license  fee 
upon  every  express  or  railroad  company  doing  an  interstate 
business  in  the  city  was  not  repugnant  to  the  commerce  clause. 
It  was  the  opinion  of  the  court  that  the  license,  although  a 
burden  upon  interstate  commerce,  was  such  a  regulation  as 
might  lawfully  be  imposed  by  a  state,  under  its  concurrent 
power,  in  the  absence  of  congressional  action  on  the  subject. 

In  Lelou])  vs.  Port  of  Mobile  (127  U.  S.  C40),  precisely  the 
same  question  was  presented.  The  opinion  here  prevailed  that 
the  subject  fell  within  the  exclusive  power  of  Congress,  and  the 
Osborne  case  was  expressly  overruled.  It  was  held  that  the 
fact  that  a  portion  of  the  Company's  business  was  internal  to 
the  State  of  Alabama,  and  therefore  taxable  by  the  state,  did 
not  authorize  the  imposition  of  a  general  license  fee.  "  The 
tax,"  say  the  court,  *'  affects  the  whole  business  without  dis- 
crimination. There  are  sufficient  modes  in  which  the  internal 
business,  if  not  already  taxed  in  some  way,  may  be  subjected 
to  taxation  without  the  imposition  of  a  tax  which  covers  the 
entire  operations  of  the  company.*'  It  was  concluded  that 
"  no  State  has  the  rhAxt  to  lav  a  tiix  on  interstate  commerce  in 
any  form,  whether  by  way  of  duties  laid  on  the  transportation  of 
the  subjects  of  commerce,  or  on  the  receipts  derived  from  that 
transportation,  or  on  the  occupation  or  business  of  carrying  it  on ; 
and  the  reason  is,  that  such  taxation  is  a  burden  on  that  commerce 
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and  amounts  tu  a  regulation  of  it,  which  belongs  solely  to  Con- 
gress.'' It  would  seem,  after  this  announcement,  that  no  state 
could  ever  impose  a  license  fee  upon  a  company  engaged  in  the 
business  of  the  interstate  transportation  of  property ;  but  con- 
stitutional construction  has  found  a  way,  not,  indeed,  to  over- 
rule Leloup  V8.  Port  of  Mobile^  but  to  deprive  interstate  car- 
riers of  the  benefit  of  that  decision.  A  law  of  the  state  of 
Florida,  passed  in  1893,  provides  that  all  express  companies 
doing  business  in  the  state  shall  pay  in  every  city,  town  and 
village  in  which  they  do  business  a  license  tax,  graduated 
according  to  the  size  of  the  place.  The  language  of  the  law 
nowhere  recognizes  or  suggests  a  distinction  between  the 
local  and  the  interstate  business  of  the  companies.  In  its 
terms,  "the  tax,"  like  the  tax  in  Leloup  vs.  Port  of  Mobile^ 
*'  affects  the  whole  business  without  discrimination."  The  Flor- 
ida Supreme  Court,  however,  construing  the  act,  held  in  express 
terms  that  it  did  not  apply  to  or  affect  in  any  manner  business 
which  is  interstate  in  its  character,  but  only  business  which  is 
done  within  the  state,  and  that  under  the  statute,  so  far  as  an 
express  company  confined  its  operations  to  express  business 
consisting  of  interstate  or  foreign  commerce  it  was  wholly 
exempt  from  the  legislation.  (A  valuable  exemption,  indeed,  in 
view  of  the  legal  obligations  of  common  carriers.)  The  Supreme 
Court  of  the  United  States,  adopting  this  construction  of  the 
state  law  by  the  court  of  the  state,  has  held  that  the  license 
law  is  not  obnoxious  to  the  commerce  clause.  {Osborne  vs,  State 
of  Florida,  lt34  U.  S.  650.)  It  is  therefore  now  possible,  in 
spite  of  Leloup  vs.  Port  of  3fobile,  for  a  state  to  impose  any 
kind  or  number  of  license  fees  upon  interstate  carriers ;  and 
the  imposition  will  be  sustained  in  the  Federal  Supreme  Court 
provided  only  the  state  legislature  shall  declare,  or  the  State 
Supreme  Court  hold,  that  the  license,  though  general  in  its 
terms,  affects  the  company  only  in  relation  to  its  local  business. 
In  The  Case  of  the  State  Tax  on  Railway  Gross  Receipts, 
(15  Wall.  284,)  it  was  held  that  a  state  might  impose  a  tax 
upon  the  gross  receipts  of  a  transportation  company,  even 
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though  the  receipts  were  partially  derived  from  interstate 
business.  In  Fargo  vs.  Michufan^  (121  U.  S.  230,)  this  case 
met  the  fate  of  Osborne  vs.  Mobile^  and  was  expressly  over- 
ruled. The  doctrine  of  Leloup  vs.  Port  of  Mobile  was  there 
firmly  established,  that  "  no  state  has  the  right  to  lay  a  tax  on 
interstate  commerce  in  any  form."  The  decision  in  Faryo  vs. 
Michigan  is  amply  buttressed  by  other  like  rulings  of  the 
Court.  Gloucester  Ferry  Company  vs.  Pennsylvania^  (114 
U.  S.  19G ;)  Philadelphia  iSteamship  Company  vs.  Penn- 
sylvania, (122  U.  S.  326;)  Western  U?iion  Telegraph  Com- 
pany vs.  Alabama,  (137  U.  S.  472.)  But  the  doctrine  of  that 
case,  though  still  in  theory  a  recognized  rule  of  decision,  no 
longer  affords  in  practice  any  protection  to  the  interstate 
carrier  against  the  taxing  power  of  the  states.  The  recently 
developed  theory  of  the  unit  value  of  property  devoted  to 
interstate  transportation,  under  which  a  state  may  determine 
the  value  of  such  property  for  taxing  purposes  not  alone  by 
the  actual  value  of  the  property  within  the  state,  but  by 
imparting  to  such  property  a  portion  of  the  unit  value  on  a 
mileage  basis,  or  in  such  ratio  as  the  state  may  itself  deem 
proportionate  to  the  actual  value  or  the  earning  power  of  the 
property  within  the  state,  has  brought  within  reach  of  the 
taxing  arm  of  every  state,  in  effect  though  not  in  name,  all 
those  elements  of  interstate  commerce  that  were  formally 
removed  beyond  that  reach  in  Fargo  vs.  Michigan.  {Pull- 
man's  Palace  Car  Co.  vs.  Pennsylvania,  141  U.  S.  18 ; 
Massachusetts  vs.  Western  Union  Telegraph  Co.,  141  U.  S. 
40 ;  Maine  vs.  Grand  Trunk  Railway  Co.,  142  U.  S.  17  ; 
Pittsburg  <j'c.  Railway  Co.  vs.  Backus,  154  U.  S.  421  ; 
Telegraph  Company  vs.  Taggart,  163  U.  S.  1 ;  Adams 
Express  Co.  vs.  Ohio,  165  U.  S.  194.)  It  is  perfectly  palpable 
that  into  the  unit  value  of  an  agency  of  interstate  transporta- 
tion there  enter — in  addition  to  the  value  of  the  several  state 
franchises  and  of  the  tangible  property  in  every  state — the 
value  of  the  federal  franchise,  inhering  in  the  Constitution  and 
expressed  in  the  St^itutes,  to  transport  property   from  state  to 
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state  free  from  state  regulation ;  the  value  of  the  occupation  or 
business  itself;  and  the  value  of  the  receipts  derived  there- 
from. All  these  elements  of  value  it  has  been  expressly  held 
are  beyond  the  reach  of  the  taxing  power  of  the  statos.  {Cali- 
fornia v8.  Cat  Pac,  Ry,  Co.^  127  U.  S.  1 ;  Leloup  vs.  Port 
of  Mobile^  supra.)  But  taxation  by  a  state  of  a  proportion  of 
the  unit  value,  thus  composed,  is  as  clearly  taxation  of  the 
component  elements  as  though  each  constitutent  part  of  the 
unit  value  were  categorically  set  down  on  the  tax  lists.  And 
it  matters  not  whether  the  imposition  is  called  a  tax  on  tangi- 
ble property,  as  in  Adams  Express  Company  vs.  Ohio,  where 
certain  horses,  wagons,  harness,  trucks,  safes  and  office  fixtures 
actually  worth  less  than  $100,000  were  taxed  on  a  vahiation 
of  over  $1,500,000,  because  they  were  used  in  the  prosecution 
of  a  vast  and  profitable  interstate  transportation  business ;  or 
a  tax  on  intangible  property,  as  in  Adams  Express  (\).  vs. 
Kentucky  (160  U.  S.  171),  where  like  property  worth  less 
than  $40,000  was  taxed,  for  like  reasons,  on  a  valuation  of 
nearly  §1,500,000,  and  in  Henderson  Brideje  Cmipany  vs. 
Kentucky  (166  U.  S.  150),  where  to  the  actual  value  of  the 
bridge  property  in  Kentucky  was  added  an  assessment  of  over 
$8t)5,000  upon  the  "franchise"  of  a  company  doing  solely  an 
interstate  business ;  or  a  commutation  of  ad  valorem  taxes  for 
a  just  ecjuivalent,  as  in  Postal  Telegraph  Cable  Co.  vs.  Adams 
(155  U.  S.  688),  where  an  imposition  in  name  andnature  a 
tax  for  the  privilege  of  carrying  on  interstate  business  was 
sustained  by  an  inharmonious  court.  The  states  will  not  object 
to  the  names  by  which  their  levies  are  called,  provided  under 
any  name  they  may  tax  interstate  commerce ;  and  novelties  in 
nomenclature  will  hardly  compensate  the  carriers  for  depriva- 
tion of  their  constitutional  rights. 

It  has  been  my  purpose  to  record  rather  than  to  criticise  the 
variations  in  judicial  decision  affecting  the  commerce  clause ; 
but  when  four  members  of  the  court  join  in  vigorous  dissent 
from  the  doctrine  of  the  last  cited  cases,  the  bar  may  at  least 
indulge  a  doubt  as  to  its  absolute  wisdom.     Temerity  may  even 
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go  a  Step  farther,  and  express  the  conviction  that  the  power  of 
regulation  of  both  the  subjects  and  the  instruments  of  inter- 
state commerce,  which  the  trend  of  recent  decision  confirms  in 
the  states,  is  neither  in  furtherance  of  the  high  purposes  that 
inspired  the  adoption  of  the  commerce  clause,  nor  in  harmony 
with  great  principles  once  dominant  in  the  construction  of  the 
power  there  conferred.  Memory  of  '*the  oppressed  and 
degraded  state  of  commerce  previous  to  the  adoption  of  the 
Constitution  "  would  seem  to  have  been  out  of  the  judicial 
mind  when  these  opinions  were  penned.  The  national  spirit, 
which  found  the  cure  of  that  condition  in  the  formation  and 
liberal  endowment  of  a  strong  central  government,  never 
inspired  these  latter-day  pronouncements ;  nor  did  the  genius 
of  federalism,  which  formerly  strove  for  the  establishment  of 
the  doctrine  of  exclusive  federal  power,  preside  at  their  pre- 
paration. Even  the  compromise  concluded  in  the  Cooley  case 
seems  to  have  lost  power  to  dictate  the  decision  of  the  court. 

A  return  to  the  doctrine  that  Congess  has  exclusive  power 
to  regulate  (including  the  power  to  tax)  interstate  commerce 
in  these  its  national  aspects  will  better  exemplify  and  effectuate 
the  spirit  in  which  this  great  power  was  taken  from  the 
States  and  conferred  upon  the  national  authority,  and  lay 
more  firmly  the  foundation  for  an  enduring  construction  of 
the  commerce  clause  in  the  difficult  questions  that  are  yet  to 
confront  the  court.  If,  in  the  language  of  Mr.  Justice  Brown 
{Scott  V8.  Donaldy  at  p.  106)  "  manifest  dangers  to  the  future  of 
the  country  *  *  *  lurk  in  the  inflexibility  of  the  Federal 
Constitution,"  the  dangers  will  hardly  be  averted  by  introduc- 
ing that  flexibility  which  flows  from  the  abandonment  of  estab- 
lished principles.  If  the  commerce  clause  relieves  corporations 
engaged  in  interstate  commerce  from  what  the  courts  may  deem 
their  just  burdens  of  state  regulation  and  state  taxation,  (and 
this  is  the  spirit  in  which  the  opinion  denying  a  rehearing  in 
the  Express  Cases  is  conceived,  Ada7n8  Express  Co.  vs.  Ohio, 
1G6  U.  S.  185,)  that  is  a  condition  produced  by  the  Federal  Con- 
stitution, which  it  is  not  the  province  of  the  courts  to  change. 
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The  fear  ''  that,  unless  constitutional  safeguards  be  overthrown, 
harm  will  come,  and  wrong  will  be  done,'*  should  never  lead  to 
the  conclusion,  in  the  protesting  language  of  Mr.  Justice  White, 
'^  that  our  institutions  are  a  failure,  that  time  has  proven  that 
the  Constitution  should  not  have  been  adopted,  and  that  this 
(the  Supreme)  court  should  now  recognize  that  fact,  and  shape  its 
adjudications  accordingly.'*  Besides,  the  fear  that  affirmed  the 
state  power  of  taxation  in  these  cases,  has  no  practical  foundation. 
Even  if  the  states  lack  power  to  regulate  and  tax  these  national 
elements  of  commerce.  Congress  has  plenary  power  in  that  direc- 
tion, and  may  impose,  with  heavy  hand,  all  the  burdens  that 
interstate  commerce  can  bear.  Its  silence  on  the  subject  is 
equivalent  to  a  declaration  that,  in  these  particulars,  interstate 
commerce  shall  be  free  and  unregulated.  The  legitimate  avenue 
of  escape  from  the  perils  that  appalled  the  judicial  mind,  lies 
in  an  adequate  exercise  by  Congress  of  its  admitted  power  to 
regulate  and  tax  interstate  commerce,  rather  than  in  a  judicial 
restoration  to  the  states  of  "  the  surrender  which  they  have 
made  to  a  common  government  to  regulate  commerce  for  the 
benefit  of  all  of  them."  (Wayne  J.  in  Passenger  Cases,  7 
How.  at  p.  419) 
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THE  PRESENT  SCOPE  OF  GOVERNMENT. 

BY 

EUGENE  WAMBAUGH, 

OF  CAMBRIDGE,  MASSACHUSETTS. 

To  get  an  every  day  basis  for  discussing  the  scope  of  govern- 
ment, let  us  assume  that  statutes  recently  in  force  are  in  force 
still,  and  let  us  then  view  rapidly  the  experiences  of  an 
imaginary  Bostonian  during  a  day  differing  in  no  respect  from 
ordinary  days — in  short  an  average  daily  record  of  an  average 
man. 

He  begins  the  day  by  bathing  in  water  supplied  by  the 
public  through  an  elaborate  system  of  public  pumps  and 
reservoirs  and  pipes,  and  his  use  of  the  water  is  guarded  by 
public  regulations  as  minute  as  those  contained  in  a  carefully 
drawn  contract.  After  use,  the  water  escapes  through  the 
citizen's  own  plumbing  system ;  but  this  private  plumbing 
system  has  been  constructed  in  accordance  with  public  regula- 
tions, is  subject  to  inspection  by  public  officials,  and  empties 
into  sewers  constructed  and  managed  by  the  public.  After 
dressing  himself  in  clothing  of  which  every  item  is  probably 
the  subject  of  a  national  tariff  intended  to  affect  production 
or  price,  our  Bostonian  goes  to  his  breakfast  table,  and  finds 
there  not  only  table  linen,  china,  glass,  knives,  forks,  and 
spoons,  each  of  them  a  subject  of  the  same  national  protection, 
but  also  food,  of  which  almost  every  item  has  been  actually  or 
potentially  inspected,  or  otherwise  regulated,  by  the  national 
or  state  or  municipal  government.  The  meat  has  been  subject 
to  inspection.  The  bread  has  been  made  by  the  baker  in 
loaves  of  a  certain  statutory  weight.  The  butter,  if  it  happens 
to  be  oleomargarine,  has  been  packed  and  stamped  as  statutes 
require.  The  milk  has  been  furnished  by  a  milkman  whose 
dairy  is  officially  inspected  and  whose  milk  must  reach  a  cer- 
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tain  statutory  standard.  The  chocolate  has  been  bought  in 
cakes  stamped  in  the  statutory  manner.  The  remnants  of  the 
breakfast  will  be  carried  away  by  public  garbage  carts ;  and 
the  public  will  also  care  for  the  ashes  of  the  coal  that  cooked 
the  meal. 

Nor  do  this  average  Bostonian  and  his  family  escape  from 
public  control  upon  rising  from  the  table.  The  children  are 
by  law  compelled  to  go  to  school ;  and,  though  there  is  an 
option  to  attend  a  private  school,  the  city  gratuitously  fur- 
nishes a  school  and  school  books.  As  for  the  father  himself, 
when  he  reaches  his  door  he  finds  that  public  servants  are 
girdling  his  trees  with  burlaps  and  searching  his  premises  for 
traces  of  the  gypsy  moth.  Without  stopping  to  reflect  that 
he  has  not  been  asked  to  permit  these  public  servants  to  go 
upon  his  property,  he  steps  out  upon  a  sidewalk  constructed 
in  accordance  with  public  requirements,  crosses  a  street  paved 
and  watered  and  swept  by  the  public,  and  enters  a  street 
car  whose  route,  speed,  and  fare  are  regulated  by  the  public. 
Reaching  the  center  of  the  city,  he  ascends  to  his  oflice  by 
an  elevator  subject  to  public  inspection,  and  reads  the  mail 
that  has  been  brought  to  him  from  all  parts  of  the  United 
States  by  public  servants.  If  the  dimness  of  his  office  may 
cause  him  to  regret- that  sunlight  appears  to  be  outside  pub- 
lic protection,  he  may  be  answered  that  by  recent  pro- 
visions the  height  of  buildings  is  regulated  and  the  malicious 
construction  of  high  fences  is  prohibited.  If  now  he  leaves 
his  office  and  goes  to  some  store  or  factory  in  which  he 
owns  an  interest,  he  finds  that  for  female  employes  chairs 
must  be  provided,  that  children  must  not  be  employed  in  cer- 
tain kinds  of  work,  that  dangerous  machinery  must. be  fenced, 
that  fire  escapes  must  be  furnished,  and  probably  that  the 
goods  produced  or  sold  must  be  marked  or  packed  in  a  certain 
way  or  must  reach  a  certain  standard.  Indeed,  whatever  this 
man's  business  may  be,  it  is  almost  certain  that  in  one  way  or 
another  the  public's  hand  comes  between  him  and  his  employ^, 
or  between  him  and  his  customer. 
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Leaving  his  store  or  his  factory,  this  average  man  deposits 
money  in  a  bank«  which  is  carefully  inspected  by  public 
officials,  and  which  is  compelled  by  the  public  to  refrain  from 
certain  modes  of  investment  and  also  to  publish  periodical 
statements  of  its  condition.  He  then  makes  a  payment  to  an 
insurance  company,  which  is  subject  to  even  stricter  statutory 
regulations.  He  then  goes  to  East  Boston  and  back,  upon  a 
ferry  boat  owned  and  managed  by  the  public. 

When  finally  all  the  business  of  the  day  is  finished,  this 
imaginary  Bostonian  walks  through  the  Common  and  the 
Public  Garden,  and  soon  enters  the  Public  Library,  a  building 
which  is  the  latest  and  most  striking  expression  of  the  public's 
interest  in  the  individual.  Leaving  the  Public  Library,  he 
strolls  past  a  free  bath  house  sustained  by  the  public  and  then 
past  a  free  public  out  door  gymnasium  ;  and  then  hastens 
home  through  streets  that  public  servants  are  now  beginning 
to  light. 

When  this  Bostonian  reaches  home,  he  can  reflect  that  he 
has  passed  no  very  extraordinary  day.  If  events  had  been  a 
little  different,  the  public  would  have  furnished  steam  fire 
engines  to  protect  liis  house,  or  a  policeman  to  find  a  lost  child 
for  him,  or  an  ambulance  to  take  his  cook  to  the  city  hospital, 
or  a  health  officer  to  inspect  his  neighbor's  premises.  No  one 
of  these  emergencies  has  arisen,  and  yet  this  average  Bostonian, 
if  he  has  happened  to  think  of  the  various  ways  in  which  he 
hjis  this  day  been  affected  by  public  control,  must  wonder 
whether  his  morning's  conception  of  the  functions  of  govern- 
ment was  adequate. 

The  functions  of  government  may  be  conveniently  divided 
into  three  classes :  the  primary,  the  incidental,  and  the  enlarged. 
These  classes  shade  into  one  another,  for  this  classification  is 
merely  an  attempt  to  draw  a  bright  line  near  the  place  where 
a  blurred  line  actually  exists. 

According  to  the  classification  here  attempted,  the  primary 
functions  of  government  are  simply  those  which  attain  the  chief 
pur[)i)sos  of  organized  society  and  are  almost  absolutely  essen- 
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tial  to  one's  conception  of  a  civilized  country.  These  functions 
are  protection  from  foreign  interference,  preservation  of  domestic 
peace,  and — closely  connected  with  the  preservation  of  domestic 
peace — maintenance  of  courts  of  justice. 

Incidental  functions  are  those  which  exist  for  the  aiding  of 
the  primary  functions.  Thus,  incident  to  protection  from  for- 
eign interference  is  maintenance  of  forts,  of  navy  yards,  of 
military  schools.  Incident  to  the  preservation  of  domestic  peace 
are  the  armories,  and  also  statutes  as  to  crimes.  Incident 
to  the  administration  of  justice,  and  in  general  to  the  preven- 
tion of  private  disputes,  are  a  recording  system  and  also  statutes 
as  to  forms  of  instruments,  as  to  inheritance  and  administration 
of  estates,  and  as  to  weights  and  measures.  Incident  to  all 
the  primary  functions  is  taxation,  in  so  far  as  taxation  simply 
aims  to  collect  funds  for  paying  public  expenses;  but  in  so  far 
as  taxation  aims  to  encourage  or  discourage  certain  kinds  of 
business,  or  to  prevent  the  accumulation  of  large  fortunes, 
taxation  belongs  with  the  enlarged  functions  of  government. 

Obviously,  the  primary  and  the  incidental  functions  are 
numerous  and  comprehensive ;  but  they  are  not  the  special  sub- 
ject of  the  present  discussion.  The  present  purpose  is  to  deal 
with  those  functions  to  which — not  wishing  just  now  to  indicate 
either  approval  or  disapproval,  nor  even  by  epithet  to  depart 
from  mere  enumeration — I  have  given  the  colorless  designation 
of  enlarged  functions,  meaning  thereby  that  they  do  not  seem  to 
belong  with  the  universal  and  absolutely  essential  primary 
functions,  nor  yet  with  the  incidental  functions,  which,  as  has 
been  explained,  are  merely  auxiliary  to  the  primary  functions, 
but  that  they  represent  a  widened  conception  of  the  sphere  of 
government,  a  conception  that,  whether  it  be  right  or  wrong, 
certainly  is  full  of  interest  and  importance.  The  enlarged 
scope  of  government,  then,  has  to  do  with  matters  that  con- 
ceivably may  be,  and  in  many  countries  actually  are,  left  unre- 
strictedly in  the  hands  of  individuals,  e,  g.  the  quality  of  goods 
offered  for  sale,  the  skill  of  plumbers,  and  the  care  of  roads. 
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The  vast  number  of  interests  to  which  modem  cities  turn 
their  attention,  and  also  the  distinction  between  primary,  inci- 
dental, and  enlarged  functions,  may  be  seen  in  a  simple  list  of 
the  administrative  departments  of  Boston.  Two  departments 
are  devoted  chiefly  to  the  primary  functions :  the  Board  of 
Police  and  the  Board  of  Commissioners  of  Public  Institutions, 
though,  in  so  far  as  the  powers  of  the  latter  board  extend 
beyond  penal  institutions  and  include  institutions  caring  for 
paupers  and  lunatics,  this  board  is  employed  upon  the  enlarged 
functions  of  government.  Eleven  departments  are  devoted 
chiefly  to  the  incidental  functions :  the  Board  of  Assessors, 
the  City  Collector,  the  City  Treasurer,  the  City  Auditor,  the 
Board  of  Commissioners  of  Sinking  Funds,  the  Superintendent 
of  Public  Buildings,  the  Superintendent  of  Public  Grounds, 
the  City  Registrar,  the  Registrar  of  Voters,  the  Superintendent 
of  Printing,  and  the  Law  Department  managed  by  the  Corpo- 
ration Counsel  and  the  City  Solicitor.  Twenty-three  depart- 
ments are  devoted  chiefly  to  the  enlarged  functions :  The 
Overseers  of  the  Poor,  the  Water  Board,  the  Water  Registrar, 
the  Board  of  Health,  the  Inspector  of  Milk  and  Vinegar,  the 
Inspector  of  Provisions,  the  City  Hospital,  the  Board  of  Street 
Commissioners  (a  department  including,  among  other  things, 
sanitary  police,  street  cleaning,  street  watering,  garbage  removal, 
and  sewers),  the  Superintendent  of  Streets,  the  Commissioner 
of  Wires,  the  Superintendent  of  Lamps,  the  Superintendent  of 
Ferries,  the  Board  of  Fire  Commissioners,  the  Inspector  of 
Buildings,  the  School  Committee,  the  Board  of  Trustees  of  the 
Public  Library,  the  Board  of  Park  Commissioners,  the  Super- 
intendent of  Markets,  the  Sealer  of  Weights  and  Measures, 
the  City  Architect,  the  City  Surveyor,  the  City  Engineer,  and 
the  Trustees  of  Mt.  Hope  Cemetery ;  and  in  addition,  there 
are  numerous  weighers  of  coal,  measurers  of  grain,  and  inspec- 
tors, who  are  not  attached  to  specific  departments,  and  whose 
duties  are  part  of  the  enlarged  scope  of  government.  Two 
important  administrative  departments,  viz :  the  Mayor  and  the 
City  Clerk,  cannot  be  said  to  be  devoted  chiefly  to  any  one  of 
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the  three  classes.  Doubtless  there  may  be  question  as  to  the 
propriety  of  the  classification  of  some  of  the  departments,  and 
doubtless  there  are  differences  between  the  functions  of  muni- 
cipal government  in  Boston  and  those  in  other  cities;  but  after 
all  possible  amendments  are  made,  it  must  remain  obvious  that 
in  municipal  administration  the  enlarged  functions  predominate. 

The  functions  of  municipalities  are  not  principally  due  to 
the  action  of  municipal  legislative  bodies.  It  is  a  fact  that  the 
ordinances  adopted  by  these  bodies  are  numerous  and  minute  ; 
but  these  ordinances  deal  almost  exclusively  with  subjects  that 
expressly  or  by  clear  implication  are  placed  within  municipal 
control  by  the  statutes  of  the  state.  This  is  one  of  the  reasons 
why,  for  the  present  purpose,  it  is  impracticable  to  treat  sepa- 
rately the  municipal  functions,  the  state  functions,  and  the 
national  functions. 

Indeed,  the  real  distinction  that  divides  some  of  the  enlarged 
functions  from  others  is  a  distinction  that  has  nothing  to  do 
with  the  boundary  between  city  and  state,  nor  with  the  bound- 
ary between  state  and  nation.  The  important  distinction  is 
that  in  some  instances  government  undertakes  the  actual  doing 
of  work,  e.  ^.,  the  inspection  of  milk  and  the  maintenance  of 
public  schools,  but  that  in  other  instances  it  simply  regulates — 
by  encouragement,  partial  restraint,  prohibition,  or  otherwise 
— the  actions  of  individuals,  e.  ^.,  the  requirements  that  milk 
offered  for  sale  shall  reach  a  certain  standard,  and  that  children 
of  a  certain  age  shall  go  to  school. 

For  the  sake  of  brevity,  the  chief  instances  of  enlarged 
functions  of  government,  whether  municipal,  state,  or  national, 
will  now  be  given  in  one  place.  It  is  to  be  understood  that, 
unless  the  federal  government  is  specially  named,  the  functions 
arc  exercised  under  the  direct  or  indirect  authority  of  states. 

The  following,  then,  is  a  classified  list  of  the  chief  instances 
in  which  government  merely  regulates  private  action : 

(1)  To. promote  morality,  there  is  regulation,  sometimes  by 
taxation  only,  of  gambling,  and  of  the  sale  of  intoxicating 
liquors.     To  the  same  end,  the  federal  government  does  not 
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permit  lotteries  to  use  the  mails.  The  promotion  of  morality, 
it  should  be  noticed,  is  the  place  where  the  enlarged  scope  of 
government  is  most  nearly  connected  with  the  criminal  law. 

(2)  To  prevent  disease,  whether  contagious  or  not,  there  are 
regulations  as  tb  dangerous  medicines,  poisons,  vaccination,  the 
quality  of  food  offered  for  sale,  plumbing,  and  the  lighting  of 
tenement  houses.  For  the  same  purpose  the  federal  gov- 
ernment regulates  the  interstate  transportation  of  diseased 
cattle. 

(3)  To  prevent  accidents  that  might  cause  bodily  injury, 
there  are  regulations  as  to  steam  engines,  elevators,  belting, 
hatch- ways  in  factories,  the  fencing  of  some  kinds  of  machinery, 
the  management  of  mines,  and  the  construction  and  manage- 
ment of  railways  (including  provisions  as  to  fencing,  brakes, 
couplers,  signals,  and  color-blindness).  For  the  same  general 
purpose,  the  federal  statutes  contain  minute  provisions  as  to 
steamers  and  sailing  vessels  (dealing  with  life  boats,  life  pre- 
servers, water-tight  bulk-heads,  stairways,  transportation  of 
nitro-glycerine,  number  of  passengers,  signals,  and  rules  of 
the  road). 

(4)  To  prevent  loss  of  life  or  of  property  by  fire,  there  are 
regulations  as  to  fire  escapes,  and  as  to  the  height  and  material 
and  construction  and  management  of  buildings  (including 
sometimes  recjuirements  that  in  churches  and  halls  doors  shall 
open  outward  and  there  shall  be  no  movable  seats  in  the  aisles). 
To  prevent  loss  by  fire  in  ships,  the  federal  statutes  contain 
provisions  as  to  wire  tiller-ropes,  fire  extinguishers,  fire  buckets 
and  the  transportation  of  inflammable  materials. 

(5)  To  facilitate  communication,  there  is  encouragement  of 
turnpikes,  bridges,  ferries,  railways,  and  telegraphs,  by  con- 
cession of  the  ricrht  of  eminent  domain ;  and  there  are  reojula- 
tions  as  to  charges  of  hacks  and  of  railways,  both  street  and 
steam,  and  as  to  frequency  of  railway  trains,  and  as  to  consoli- 
dation of  railways  owning  parallel  lines.  The  federal  govern- 
ment, for  the  same  general  purpose,  has  adopted  minute  regu- 
lations as  to  railwav  rates  for  interstate  service,  and  has  made 
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as  to  maritime  travel  many  regulations,  some  of  which  are 
named  elsewhere  in  this  enumeration. 

(6)  To  prevent  loss  to  stockholders  and  others  through  mis- 
management of  certain  large  enterprises,  there  are  minute 
regulations  as  to  the  finances  of  banks,  builditig  associations, 
insurance  companies,  and  railway  companies.  The  federal 
government,  in  turn,  regulates  the  national  banks.  As  to 
banks  the  provisions,  whether  state  or  federal,  are  so  minute  as 
almost  to  constitute  a  text-book  in  themselves. 

(7)  To  prevent  owners  of  land  from  damaging  other  owners 
or  the  public,  there  are  regulations  (in  a  general  way  resembl- 
ing the  common  law  of  nuisances)  as  to  stables,  slaughter- 
houses, cemeteries,  dilapidated  or  dangerous  buildings,  high 
buildings,  high  fences,  barbed  wire  fences,  and  noxious  weeds. 

(8)  To  prevent  estates  from  becoming  too  large,  there  are 
inheritance  taxes  and  income  taxes,  in  addition  to  the  long 
standing  abolition  of  primogeniture  and  of  entail. 

(9)  To  encourage  many  kinds  of  business,  the  federal  gov- 
ernment provides  a  protective  tariff. 

(10)  To  protect  children,  there  are  regulations  requiring 
education,  restricting  employment  in  certain  occupations,  and 
forbidding  the  sale  of  cigarettes  and  of  intoxicating  liquors. 

(11)  To  protect  workingmen  in  various  trades,  there  are 
regulations  as  to  the  hours  of  labor,  seats  for  women,  and  the 
payment  of  wages  in  cash  and  at  certain  intervals.  With  the 
same  view,  the  federal  government  prohibits  the  importation  of 
contract  labor  ;  and  as  to  seamen  the  federal  government  makes 
minute  requirements  covering  mode  of  paying  wages,  medicines, 
provisions,  clothing,  and  form  of  contract. 

(12)  To  protect  steerage  passengers,  there  are  minute  federal 
statutes  as  to  ventilation,  food,  and  the  use  of  a  range. 

(13)  To  prevent  necessitous  persons  from  suffering  burden- 
some losses,  there  are  usury  laws,  exemptions  from  execution, 
and  provisions  as  to  foreclosure  of  mortgages.  Here  belong 
also  state  insolvency  laws  and  the  national  bankruptcy  law, 
when  enacted. 
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(14)  To  secure  unformity  in  articles  important  to  the  public, 
there  are  provisions  as  to  the  quality  of  gas,  the  packing  of 
fish,  etc, ;  and  here  apparently  is  to  be  classed  regulation  of 
adulteration  of  food,  in  so  far  as  the  intent  is  not  merely  to 
protect  health. 

(15)  To  prevent  combinations  that  might  result  in  enhancing 
the  price  of  articles  important  to  the  public,  the  federal  govern- 
ment legislates  against  trusts. 

(16)  To  secure  the  continuance  of  certain  natural  products 
useful  to  the  public,  there  are  close  seasons  for  fish  and  game. 
To  the  same  class  belongs  the  federal  government's  attempt  to 
protect  seals. 

(17)  To  prevent  abuses  in  employments  of  public  import- 
ance, there  are  regulations  requiring  licenses  for  hack  drivers, 
auctioneers,  peddlers,  keepers  of  intelligence  offices,  inn- 
keepers, keepers  of  billiard  tables,  keepers  of  public  halls, 
plumbers,  sellers  of  explosives,  druggists,  physicians. 

So  much  for  the  instances  of  mere  regulation,  including 
restriction  and  encouragement.  The  following  is  a  classified 
list  of  the  chief  instances  in  which  government  undertakes  the 
actual  doing  of  work  ; — 

(1)  To  educate  the  young  there  are  public  schools,  colleges, 
and  institutions  for  technical  and  professional  instruction.  To 
promote  all  these  kinds  of  education,  the  federal  government 
has  made  gifts  of  land  to  the  various  states. 

(2)  To  educate  adults,  there  are  public  libraries,  museums, 
and  art  galleries.  For  the  same  purpose  the  nation  provides 
the  Library  of  Congress  and  the  National  Museum. 

(3)  To  disseminate  useful  information,  especially  information 
supposed  to  be  useful  to  farmers  and  to  mechanics,  there  are 
provisions  for  collecting  and  publishing  facts  as  to  geology, 
soils,  plants,  abandoned  farms,  and  the  statistics  of  labor. 
This  class  of  work  has  largely  passed  into  the  hands  of  the 
national  government.  The  Departments  of  State,  of  Agri- 
culture, and  of  the  Interior  make  most  elaborate  investigations 
and  publish  the  results  in  documents  so  numerous  and  valuable 
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that  a  mere  examination  of  a  catalogue  of  governmental  publica- 
tions must  fill  any  intelligent  man  with  wonder.  These  inves- 
tigations and  publications  are  made,  of  course,  under  the 
authority  of  acts  of  Congress ;  but  the  acts  are  couched  in 
general  terms,  and  nothing  less  than  actual  inspection  of  the 
Departments  and  of  the  publications  can  give  an  adequate 
conception  of  the  vast  amount  of  scientific  work  now  done 
under  the  federal  government.  One  item — not  the  most  strik- 
ing— is  that  federal  government  supports  at  least  one  agri- 
cultural experiment  station  in  each  state.  Another  item  is 
that  the  Agricultural  Department  contains  a  bureau  to  which 
one  may  send  for  examination  any  plant  suspected  of  being 
infected  with  disease.  Another  item  is  the  Weather  Bureau. 
Indeed  in  almost  every  branch  of  science  the  federal  govern- 
ment employs  experts  who  are  engaged  in  investigation  or 
exploration. 

(4)  To  promote  pleasure  there  are  public  parks,  flower- 
gardens,  menageries,  gymnasiums,  swimming  baths,  band  con- 
certs, and  displays  of  fire  works.  It  is  for  the  same  purpose, 
chiefly,  that  the  federal  government  cares  for  the  Yellowstone 
National  Park  and  other  reservations,  and  occasionally  aids  a 
national  exposition. 

(o)  To  aid  the  poor,  partly  for  the  sake  of  the  poor  them- 
selves and  partly  for  the  sake  of  public  peace  and  health,  there 
are  almshouses,  out-door  relief,  public  hospitals,  dispensaries, 
and  other  public  charities.  To  the  same  end,  the  nation  pro- 
vides hospitals  for  merchant  seamen. 

(G)  To  prevent  disease  there  are  provisions  for  the  inspec- 
tion of  plumbing  and  of  food,  for  the  cleansing  or  destruction 
of  buildings  dangerous  to  health,  for  the  removal  of  garbage, 
and  for  the  buildinnr  and  maintenance  of  sewers.  To  the  same 
end  the  federal  government  makes  elaborate  provisions  as  to 
inspection  of  cattle  shipped  from  state  to  state  and  as  to 
quarantine,  and  gives  to  the  National  Board  of  Health  wide 
powers  as  to  cholera,  small-pox,  and  yellow  fever. 
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(7)  To  secure  the  performance  of  a  service  closely  connected 
with  health,  and  also  with  the  extinguishment  of  fires,  the 
state  permits  municipalities  to  construct  and  manage  water- 
works. 

(8)  To  prevent  accidents,  the  state  inspects  steam  engines, 
elevators,  and  mines.  To  the  same  end,  the  federal  government 
inspects  the  hulls  and  boilers  of  vessels  carrying  passengers  or 
freight. 

(\))  To  prevent  loss  of  life  and  property  by  fire,  the  state 
authorizes  the  maintenance  of  local  fire  departments. 

(10)  To  prevent  loss  of  life  by  ship-wreck,  the  federal  gov- 
ernment provides  life  saving  stations. 

(11)  To  facilitate  communication,  the  state  authorizes  the 
building  and  maintenance  of  public  roads,  streets,  sidewalks, 
bridges,  and  ferries,  the  cleaning  and  watering  and  lighting  of 
streets,  sometimes  even  the  ownership  of  railways.  To  the 
same  end  the  federal  government  maintains  the  Post  OflRce 
system,  improves  rivers  and  harbors,  builds  and  maintains  light 
houses,  and  conducts  the  Coast  Survey. 

(12)  To  promote  domestic  trade  in  products  of  farmers, 
graziers,  and  fishermen,  there  are  public  market  houses.  To 
promote  a  foreign  demand  for  similar  products,  the  federal 
government  inspects  cattle  for  export. 

(13)  To  secure  a  permanent  supply  of  natural  or  semi-natural 
products,  some  states  have  drainage  and  irrigation  systems,  and 
some  states  exterminate  noxious  weeds  and  insects, — the  latter 
function  somewhat  resembling  the  obsolescent  payment  of 
bounties  for  killing  bears  and  wolves.  For  the  same  general 
purpose,  the  federal  government  distributes  seeds,  propagates 
fish,  and  maintains  fish  ways. 

(14)  To  secure  efiiciency  in  some  kinds  of  business  peculiarly 
important  to  the  public,  there  are  public  examiners  of  physi- 
cians and  of  engineers.  To  the  same  end,  the  federal  govern- 
ment examines  ship  captains,  mates,  ship  engineers,  and  pilots. 

(15)  To  secure  decent  and  permanent  care  of  the  dead,  mun- 
icipalities own  and  manage  cemeteries. 


318        THE  PRESENT  SCOPE  OF  GOVERNMENT. 

Any  one  inspecting  these  lists  will  perceive  that  the  classifica- 
tion is  largely  a  matter  of  opinion,  and,  no  doubt,  that  the  lists 
omit  some  items  worthy  of  being  included.  Some  omissions, 
however,  are  intentional.  For  example,  there  has  been  an 
intentional  omission  of  the  encouragement  that  exemption  from 
taxation  gives  to  churches,  incorporated  schools,  incorporated 
hospitals,  and  the  like ;  because  the  reason  for  the  exemption  is 
probably  not  consciously  the  desire  to  promote  such  purposes, 
but  is  rather  a  perception  that  property  devoted  to  these  pur- 
poses is  necessarily  unproductive.  Again,  there  has  been  an 
intentional  omission  of  the  liquor  dispensaries  of  South  Carolina, 
because  this  instance  of  governmental  action  is  exceptional. 
The  purpose,  in  short,  has  been  to  select  and  classify  the 
instances  that  indicate,  so  to  speak,  the  average  condition  of 
government  throughout  the  United  States,  and  the  theories 
upon  which  legislators  frame  the  laws. 

Upon  the  very  surface  of  the  facts  thus  presented  float  in 
full  view  numerous  inferences.  One  is  that  wide  functions  are 
not  phenomena  of  the  municipality  as  distinguished  from  the 
state  and  the  nation.  Another  is  that  it  is  impossible  to  draw 
a  definite  line  separating  matters  with  which  government  inter- 
feres from  matters  with  which  government  does  not  interfere. 
The  general  theory,  obviously,  is  that  government  restricts  or 
encourages  private  acts  when,  and  only  when,  such  acts  con- 
cern the  public,  and  that  government  undertakes  the  perform- 
ance of  acts  when,  and  only  when,  the  acts  are  important  to 
the  public  and  are  practically  incapable  of  satisfactory  per- 
formance by  individuals ;  but  this  theory  does  not  make  a  clear 
distinction,  although  probably  it  makes  as  clear  a  distinction 
as  is  practicable  in  a  field  such  as  this — a  field  where  law  and 
statesmanship  meet,  and^  so  to  speak,  discuss  questions  of 
expediency. 

It  is  necessary  now  to  pass  from  these  obvious  inferences, 
and  to  discuss  the  apparent  change  that  has  taken  place  in  the 
theory  and  practice  of  American  legislation  within  a  hundred 
vears. 
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Doubtless  in  America,  as  in  all  other  civilized  countries,  the 
scope  of  government  has  always  exceeded  the  prevention  of 
foreign  aggression,  the  promotion  of  domestic  tranquility,  the 
administration  of  justice,  and  natural  incidents  of  these  primary 
functions.  There  have  always  been  public  roads,  public  ceme- 
teries, town  clocks,  and  town  pumps.  Yet  surely  from  the 
enumeration  of  the  functions  now  exercised  every  one  has  seen 
that — with  a  few  exceptions,  such  as  the  direct  and  indirect 
support  of  religion  and  the  control  of  the  rate  of  interest, — 
the  grasp  of  government  seems  to  be  closer  now  than  it  was  a 
hundred  years  ago. 

To  some  extent,  the  increase  of  regulation  and  of  activity 
has  simply  widened  functions  long  recognized.  Such  has  been 
the  increase  in  the  care  of  the  poor  and  of  roads.  Largely? 
however,  there  has  been  a  development  of  functions  that  a 
hundred  years  ago  were  wholly,  or  almost  wholly,  non-existent. 
Examples  of  new,  or  almost  new,  functions,  are  education 
of  adults,  dissemination  of  useful  information,  prevention  of 
accidents. 

Whether  manifested  in  enlarging  old  functions  or  in  creating 
new  ones,  the  development  has  been  largely  due  to  those 
advances  in  science  and  skill  which  both  create  new  desires 
and  enable  old  desires  to  be  gratified  more  abundantly. 
Thus  the  enlargement  of  the  postal  service  is  due  to  the  use  of 
steam  ;  and  the  rise  of  hospitals  is  due  to  development  in  medical 
science.  Further,  the  enlargement  of  governmental  functions  has 
largely  been  due  to  another  cause — indirectly  connected  with 
advances  in  science  and  skill — a  new  perception  of  the  public 
value  of  intelligence  and  of  aesthetic  culture.  Only  thus  can 
one  account  for  the  great  advance  as  to  education  of  the  young, 
the  dissemination  of  information,  and  the  maintenance  of  libra- 
ries, museums,  and  parks.  Again,  a  more  or  less  unconscious 
demand  for  enlargement  has  come  from  the  growing  custom — 
principally  resultant  from  modern  inventions — of  doing  all 
things  in  a  large  way  ;  and  thus  it  has  happened  both  that 
there   seems  a   need  of  regulating  large  private  enterprises^ 
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whose  powers  if  abused  might  injure  the  public,  and  that  there 
seems  a  need,  now  and  then,  for  the  government  itself  to  under- 
take important  functions  peculiarly  suited  to  large  treatment 
and  not  deemed  likely  to  be  satisfactorily  managed  by  individ- 
uals. Examples  are  the  regulation  of  railways  and  of  banks, 
and  the  construction  and  maintenance  of  water  works. 

Such  were  some  of  the  causes  aiding  the  development  of  the 
enlarged  functions  of  government.  This  enlargement  involved 
to  some  extent  a  departure  from  the  political  theories  and  in- 
stincts that  largely  guided  American  statesmen  a  hundred 
years  ago.  The  views  then  popular  had  their  chief  encourage- 
ment in  the  works  of  certain  French  philosophers,  who  repre- 
sented a  violent  revolt  against  governmental  control.  The 
philosophical  basis  for  the  revolt  was  found  in  the  theory  that, 
by  reason  of  the  benevolent  construction  of  the  universe,  each 
man's  pursuit  of  his  own  personal  welfare  must  result  eventu- 
ally in  the  welfare  of  the  whole  world.  From  this  principle, 
political  philosophers  inferred  that  the  system  of  natural  liberty 
is  both  theoretically  and  practically  the  best,  and  that  there 
should  be  but  slight  interference  by  government.  From  that 
school  of  thought,  so  influential  in  America  at  the  time  of  our 
Revolution,  the  present  scope  of  government  indicates  at  least 
an  apparent  departure. 

Indeed,  a  departure  seemed  inevitable.  The  true  basis  of 
the  philosophical  theory  adopted  in  last  century  appears  to  be 
found  in  the  fact  that  in  the  early  years  of  that  century  it  was 
natural  enough  to  protest  against  the  large  powers  exercised 
by  sovereigns.  Governmental  control  had  gone  very  far ;  and, 
even  if  it  had  not  gone  far,  it  must  have  excited  hostility  by 
reason  of  seeming  to  exist  for  the  benefit,  not  of  the  many, 
but  of  the  few.  A  protest  was  inevitable ;  and  the  philosophi- 
cal theory  as  to  the  benefits  of  natural  liberty  was  the  easy 
formula  for  the  protest.  As  soon,  however,  as  government 
became  the  property  of  the  people  themselves,  administered  by 
the  agents  of  the  people,  and  guided  almost  invariably — as 
every  one  believes,  notwithstanding  jests  to  the  contrary — by 
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an  intention  to  promote  the  common  welfare,  there  ceased  to 
be  a  visible  reason  for  emphasizing  the  old  formula.  From  a 
merely  practical  point  of  view,  it  seems  reasonable  enough  for 
one  to  be  willing  that  government  should  do  to-day  what  in  last 
century  would  have  been  deemed  tyrannical.  If  government  be 
considered  as  an  enemy,  it  may  easily  be  called  despotic ;  but 
if  it  be  conceived  as  a  fairly  intelligent  and  well-meaning 
agency  controlled  by  the  people  themselves,  despot  ceases  to  be 
an  easy  epithet.  Hence  it  was  natural  that  there  should  be 
a  reaction  from  the  theory  of  our  early  statesmen. 

Yet  would  it  not  have  been  probable  that  this  re-action  would 
excite  opposition  ?  The  fact  is  that  it  has  come  without  elabor- 
ate discussion  and  almost  without  notice.  It  does  not  mark  the 
success  of  a  political  party,  nor  even  the  triumph  of  a  political 
thinker,  whether  statesman  or  theorist.  Still  less  does  it  mark 
a  concession  to  the  threats  of  agitators.  Governmental  func- 
tions have  grown  gradually,  silently,  naturally,  like  the  rings 
of  a  tree. 

Why  is  this  ?  Why  has  the  apparent  departure  from  the  old 
theory  not  excited  attention  and  opposition  ?  One  reason,  as 
already  indicated,  is  that  the  practical  cause  for  emphasizing  the 
importance  of  individual  liberty  has  disappeared.  Another 
reason  is  that  the  Civil  War  seems  to  have  diminished  the  will- 
ingness of  our  people  to  enter  into  discussion  as  to  the  proper 
power  of  government,  whether  state  or  national.  Another  and 
more  important  reason  is  that  the  apparent  change  of  theory 
is  really  a  mere  change  in  the  relative  emphasis  placed  upon 
fundamental  principles  of  our  legal  and  political  system. 

In  one  aspect,  the  common  law  emphasizes  the  sanctity  of 
private  right.  That  "  an  Englishman's  house  is  his  castle,'* 
that  one  accused  of  crime  is  entitled  to  a  trial  by  jury,  that 
private  property  cannot  be  taken  save  by  due  process  of  law, 
that  private  contracts  shall  be  inviolate, — these  and  other,  formu- 
las, ancient  and  modem,  illustrate  this  phase  of  the  law.  Yet 
these  formulas  have  found  it  possible  to  exist  for  centuries  in 
fairly  friendly  association  with  practices  of  quite  opposite 
21 
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import.  That  private  property  must  not  be  used  in  such  man- 
ner as  to  cause  a  nuisance,  that  private  property  may  be 
appropriated,  fair  compensation  being  given,  under  the  theory 
of  eminent  domain,  that  private  property  may  be  destroyed  in 
order  to  stop  a  conflagration,  that  contracts  contrary  to  public 
policy  will  not  be  enforced, — these  and  numerous  other  prin- 
ciples have  long  illustrated  another  phase  of  the  law,  a  phase 
indicating  that  private  rights  are  sometimes  to  be  subordinated 
to  the  interests  of  the  public.  In  the  Germania  of  Tacitus, 
the  liberty  of  the  individual  is  no  more  conspicuous  than  is  the 
wide  scope  of  the  power  of  the  community ;  and  thus  from  our 
very  earliest  glim[)se  of  the  primitive  system  from  which  our 
common  law  is  believed  to  descend,  there  have  been  in  our  law 
two  phases,  private  right  and  public  interest. 

This,  then,  is  the  reason  why,  when  government  after  the 
American  Revolution  became  more  truly  an  agency  of  the 
people,  and  when  the  advance  in  our  knowledge  of  natural 
forces  made  it  more  possible  to  do  things  in  a  large  way,  and 
when  the  rise  of  powerful  combinations  of  capital  made  it  nat- 
ural to  turn  to  government  to  curb  the  increase  of  private 
power  and  to  assume  new  functions  and  enlarge  old  ones,  it 
was  possible  for  the  scope  of  government  to  be  enlarged  with- 
out friction,  and  even  without  discussion.  Legislation  grew 
just  as  the  common  law  grows,  not  in  a  spectacular  way,  but 
along  old  lines,  almost  automatically  adjusting  pre-existing  theo- 
ries to  new  emergencies. 

Is  the  result  beneficial  ?  Undoubtedly  there  are  defects, — 
including  occasionally  an  unnecessary  and  therefore  unwise 
assumption  of  work,  and  occasionally  an  unnecessary  and 
therefore  unjust  encroachment  upon  individual  liberty; — but, 
looking  at  the  question  in  a  large  way,  it  seems  clear  that 
the  growth  of  governmental  functions  has  been  wise  and 
necessary.  How  else  could  the  great  mass  of  the  people  have 
secured  schools,  libraries,  parks,  water,  sewers,  protection 
a^'ainst  fire?  IIow  else  could  the  great  mass  of  the  people 
have  been   protected  against  unwholesome  food  and  against 
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overcharges  for  transportation  ?  How  else  could  many  of  the 
advances  in  knowledge  have  been  prevented  from  benefiting 
almost  exclusively  a  narrow  circle  ? 

Nor  have  these  desirable  results  been  obtained  at  an 
unreasonable  cost.  The  expenditures  of  the  city  of  Boston 
are  larger,  per  capita^  than  those  of  most  cities.  Yet,  for  the 
current  year,  what  is  the  total  amount  of  taxes,  for  all  city  and 
state  purposes,  paid  by  a  Bostonian  whose  taxable  property  is 
reasonably  worth  §15,000,  and  whose  income  from  a  profession 
or  trade  is  §4000  ?  The  total  amount  is  §221.  For  five  per- 
sons, approximately,  this  sum  procures,  among  other  things,  the 
many  services  (primary,  incidental,  and  enlarged)  already  indi- 
cated, including  police,  fire  department,  streets,  parks,  sewers, 
charitable  institutions,  library,  schools,  and  school  books.  In 
private  hands,  how  far  would  §221  go  toward  securing  these 
numerous  services  ?  Notwithstanding  the  extravagance  of  pub- 
lic officials — an  extravagance  that  probably  characterizes  the 
same  persons  in  private  life, — ^so  expensive  is  small  administra- 
tion as  compared  with  large  administration,  that  the  sum  thus 
paid  for  those  numerous  public  services  would  hardly  procure 
from  a  private  school  the  mere  tuition  of  two  children ;  and, 
besides,  in  thoroughness  of  instruction  and  in  completeness  of 
outfit  few  private  schools  would  seek  comparison  with  the 
schools  furnished  by  the  public.  Still  further,  while  laziness 
and  inefficiency  are  no  doubt  the  rule  in  most  occupations,  both 
public  and  private,  it  is  quite  as  invariably  the  rule  that  public 
service  is  not  less  skillful  and  satisfactory  than  private  service. 
Is  your  cook  more  efficient,  on  the  average,  than  the  policeman 
or  the  fireman  ?  Does  the  gas  company  give  better  service  than 
the  water  department  ?  Does  a  railway  company  give  better 
satisfaction  than  the  post  office  ? 

As  to  the  future,  what  can  one  say  ?  Simply  that  what  has 
happened  heretofore  is  likely  to  continue  to  haj)pen.  There  is 
no  sufficient  reason  to  fear  that  by  and  by  government  will 
begin  to  interfere  dangerously  with  individual  liberty,  or  to 
undertake  more  than  it  can  successfully  perform.     Nor,  on  the 
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other  hand,  is  there  sufficient  reason  to  dread  that  government 
will  fail  to  enlarge  its  scope  as  soon  as  there  is  seen  to  be  a 
necessity  for  enlargement.  For  centuries  two  intents  have 
guided  the  law,  whether  statutory  or  judge  made :  the  intent 
to  guard  individual  liberty  and  the  intent  to  secure  the  pub- 
lic welfare.  There  is  no  reason  to  believe  that  either  one  of 
these  deep-seated  intents  will  be  uprooted.  There  is  no  reason 
to  believe  that  the  time  will  ever  come  when  an  enumeration 
of  the  functions  constituting  the  actual  scope  of  government 
will  cease  to  furnish  a  fair  answer  to  the  apprehensions  of  the 
pessimist  and  to  the  demands  of  the  revolutionist. 
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COMMITTEE  ON  JURISPKUDENCE  AND  LAW  KEFORM. 

To  the  American  Bar  Association. 

The  Committee  on  Jurisprudence  and  Law  Reform  beg 
leave  to  present  the  following  report : 

At  the  meeting  of  the  Association  at  Saratoga  in  August, 
1894,  the  following  Resolution  was  adopted ; 

"  Resolved^  That  the  Committee  on  Jurisprudence  and  Law 
Reform  be  requested  to  submit  to  the  Association  at  its  next 
annual  meeting  a  report  comprising,  first,  a  succinct  history  of 
the  operations  to  date  of  the  Act  of  Congress  commonly  known 
as  the  Anti-Trust  law,  with  such  comments  on  its  success  and 
usefulness  as  seem  to  be  pertinent ;  and,  second,  if  it  is  believed 
by  the  Committee  that  any  additional  legislation  within  the 
constitutional  power  of  Congress  would  increase  the  effective- 
ness of  the  Act  or  improve  modes  of  procedure  under  it,  such 
suggestions  as  shall  seem  to  them  advisable  on  that  subject." 

No  report  has  yet  been  made  by  our  predecessors  upon  this 
Committee,  and  we  deem  it  proper,  therefore,  to  take  up  the 
question  in  the  light  of  recent  history. 

As  a  matter  of  convenience  we  copy  the  Act  in  question, 
26th  Statutes  at  Large,  p.  209  : 

"  Chap.  647.  An  act  to  protect  trade  against  unlawful 
restraints  and  monopolies. 

"J?e  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  Ame7'ica  in  Congress  assembled : 

"  Section  1.  Every  contract,  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  com- 
merce among  the  several   States,  or  with  foreign  nations,  is 
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hereby  declared  to  be  illegal.  Every  person  who  shall  make 
anv  such  contract  or  engage  in  anv  such  combination  or  con- 
spiracy,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not  exceeding  one  year, 
or  by  both  said  punishments,  in  the  discretion  of  the  court. 

"  Sec.  2.  Every  person  who  shall  monopolize,  or  attempt 
to  monopolize,  or  combine  or  conspire  with  any  other  person 
or  persons,  to  monopolize  any  part  of  the  trade  or  commerce 
among  the  several  States,  or  with  foreign  nations,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five  thousand  dollars, 
or  by  imprisonment  not  exceeding  one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  Court. 

'*  Sec.  3.  Every  contract,' combination  in  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce,  in 
any  Territory  of  the  United  States  or  of  the  District  of 
Columbia,  or  in  restraint  of  trade  or  commerce  between  any 
such  Territory  and  another,  or  between  any  such  Territory  or 
Territories  and  anv  State  or  States  or  the  District  of  Columbia, 
or  with  foreign  nations,  or  between  the  District  of  Columbia 
and  any  State  or  States  or  foreign  nations,  is  hereby  declared 
illegal.  P^very  person  who  shall  make  any  such  contract  or 
engage  in  any  such  combination  or  conspiracy,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  five  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by  both  said  punish- 
ments, in  the  discretion  of  the  Court. 

"  Se(\  4.  The  several  Circuit  Courts  of  the  United  States 
are  hei'eby  invested  with  jurisdiction  to  prevent  and  restrain 
violations  of  this  act ;  and  it  shall  be  the  duty  of  the  several 
district  attorneys  of  the  United  States,  in  their  respective 
districts,  under  the  direction  of  the  Attorney  General,  to  insti- 
tute proceedings  in  e({uity  to  prevent  and  restrain  such  vio- 
lations. Such  proceedings  may  be  by  way  of  petition  setting 
forth  the  case  and  praying  that  such  violation  shall  be  enjoined 
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or  otherwise  prohibited.  When  the  parties  complained  of  shall 
have  been  duly  notified  of  such  petition  the  Court  shall  proceed, 
as  soon  as  may  be,  to  the  hearing  and  determination  of  the 
case;  and  pending  such  petition  and  before  final  decree,  the 
Court  may  at  any  time  make  such  temporary  restraining  order 
or  prohibition  as  shall  be  deemed  just  in  the  premises. 

*'  Skc.  5.  Whenever  it  shall  appear  to  the  Court  before 
which  any  proceeding  under  section  four  of  this  act  may  be 
pending,  that  the  ends  of  justice  require  that  other  parties 
should  be  brought  before  the  court,  the  court  may  cause  them 
to  be  summoned,  whether  they  reside  in  the  district  in  which 
the  court  is  held  or  not,  and  subpcenas  to  that  end  may  be 
served  in  any  district  by  the  marshal  thereof. 

"  Skc.  6.  Any  property  owned  under  any  contract  or  by 
any  combination,  or  pursuant  to  any  conspiracy  (and  being  the 
subject  thereof)  mentioned  in  section  one  of  this  act,  and 
being  in  the  course  of  transportation  from  one  State  to  another, 
or  to  a  foreign  country,  shall  be  forfeited  to  the  United  States, 
and  may  be  seized  and  condemned  by  like  proceedings  as  those 
provided  by  law  for  the  forfeiture,  seizure  and  condemnation 
of  property  imported  into  the  United  States  contrary  to  law. 

''  Sec.  7.  Any  person  who  shall  be  injured  in  his  business 
or  property  by  any  other  person  or  corporation  by  reason  of 
anything  forbidden  or  declared  to  be  unlawful  by  this  act,  may 
sue  therefor  in  any  Circuit  Court  of  the  United  States  in  the 
district  in  which  the  defendant  resides  or  is  found,  without 
respect  to  the  amount  in  controversy,  and  shall  recover  three- 
fold the  damages  by  him  sustained,  and  the  cost  of  suit,  in- 
cluding a  reasonable  attorney's  fee. 

''Sec.  8.  That  the  word  '^person"  or  ''persons,"  where- 
ever  used  in  this  act,  shall  be  deemed  to  include  corporations 
and  associations  existing  under  or  authorized  by  the  laws  of 
either  the  United  States,  the  laws  of  any  of  the  Territories, 
the  laws  of  any  State,  or  the  laws  of  any  foreign  country. 

"Approved,  July  2,  1890." 
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We  may  first  notice  the  line  of  decisions  which  have  been 
made  in  cases  where  it  has  been  sought  to  apply  the  pro- 
hibitions of  this  statute  to  the  organization  or  conduct  of 
manufacturing  and  commercial  enterprises  in  the  several 
States. 

In  the  case  of  the  American  Biscuit  Company  vs.  Klotz, 
44  Fed.  Rep.  72,  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana,  Pardee  and  Billings, 
JJ.,  cited  the  statute  in  question,  and  declined  to  appoint  a 
receiver  on  the  prayer  of  the  plaintiff  company,  which  appeared 
to  the  Court  to  be  a  monopoly  of  thirty-five  bakeries  in  twelve 
different  States.  This  refusal  to  appoint  seems  to  have  been 
based  on  the  doctrine  that  the  Court  had  a  sound  discretion  in 
the  premises,  and  did  not  care  to  exercise  its  power  in  such  a 
case. 

In  the  case  In  lie  Greene,  52  Fed.  Rep.  104,  which  came 
up  before  Mr.  Justice  Jackson  at  Circuit,  Greene  applied,  in 
Ohio,  for  a  writ  of  habeas  corpus  to  release  him  from  the 
custody  of  the  United  States  Marshal,  by  whom  he  was  held 
under  a  warrant  of  a  United  States  Commissioner,  awaiting 
an  order  for  his  removal  to  the  District  of  Massachusetts,  to 
answer  an  indictment  for  an  alleged  violation  of  the  Act  in 
question,  Mr.  Justice  Jackson  held  that  Congress  did  not 
intend  by  this  statute  to  declare  that  the  acquisition  by  a  State 
corporation,  known  as  the  Distilling  and  Cattle  Feeding 
Company,  of  so  large  a  part  of  any  species  of  property  as  to 
enable  the  owners  to  control  the  traffic  therein  among  the 
several  States,  constituted  a  criminal  offense ;  and  the  conclu- 
sion was  that  the  allegations  of  the  indictment,  as  to  fixing 
price,  and  as  to  monopoly  and  restraint  of  trade,  were  insuffi- 
cient, and  petitioner  was  discharged. 

In  Dueber  Watch  Case  Manufacturing  Company  vs.  E. 
Howard  Watch  k  Clock  Co.  et  als.,  55  Fed.  Rep.  851,  the 
action  was  to  recover  damages  alleged  to  have  been  caused  by 
acts  done  in  violation  of  the  statute  we  are  now  considering, 
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and  it  was  held  by  Judge  Coxe,  sitting  in  the  Circuit  Court 
for  the  Southern  District  of  New  York,  that  the  action  could 
not  be  maintained  when  the  complaint  failed  to  show  that  the 
plaintiff  was  engaged  in  interstate  commerce ;  and  that  no  such 
showing  was  made  by  an  averment  that  plaintiff  was  engaged 
in  manufacturing  watch  cases  throughout  all  the  States  of  the 
United  States  and  in  foreign  countries.  It  was  further  held 
that  an  agreement  by  a  number  of  manufacturers  and  dealers 
in  watch  cases,  to  fix  an  arbitrary  price  on  their  goods,  and 
not  to  sell  the  same  to  any  persons  buying  watch  cases  of 
plaintiff,  was  not  in  violation  of  the  statute ;  and  a  complaint 
which  avers  only  these  facts,  without  avering  the  absorption 
of,  or  the  intention  to  absorb  or  control  the  entire  market,  or 
a  large  part  thereof,  states  no  cause  of  action. 

After  some  further  proceedings  this  cause  went  to  the 
Circuit  Court  of  Appeals,  66  Fed.  Rep.  637,  where  the  views 
of  the  lower  court  were  sustained,  Wallace,  J.,  dissenting. 

In  United  States  vs.  Patterson,  55  Fed.  Rep.  605,  it  was 
held  by  Judge  Putnam,  in  the  Circuit  Court  for  the  District 
of  Massachusetts,  considering  an  indictment  under  this  statute 
for  restraint  of  trade  among  the  several  states,  and  monopoliz- 
ing the  same,  that  in  an  indictment  under  this  Act  it  is  not 
suflScient  to  declare  in  the  words  of  the  statute,  but  the  means 
used  must  be  set  out,  so  as  to  enable  the  Court  to  see  that  they 
are  illegal. 

It  was  further  held  that  the  words,  ''  Trade  and  Commerce,'* 
as  used  in  the  Act  are  synonymous ;  that  the  use  of  both 
terms  in  the  first  section  does  uot  enlarge  the  meaning  of  the 
statute  beyond  that  employed  in  the  common  law  expression, 
'*  contract  in  restraint  of  trade,"  as  they  are  analogous  to  the 
word  monopolies  used  in  the  second  section  of  the  Act ;  that 
this  word  is  the  basis  and  limitation  of  the  statute,  and  hence, 
an  indictment  must  show  a  conspiracy,  in  restraint,  by  engross- 
ing or  monopolizing  or  grasping  the  market ;  and  it  was  not 
suflicient   simply  to   allege   a   purpose  to  drive  certain  com- 
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petitors  out  of  the  field   by  violence,  annoyance,  intimidation 
or  othenvise. 

In  same  case,  59  Fed.  Rep.  280,  further  rulings  were  made, 
which,  however,  do  not  seem  to  throw  light  upon  the  questions 
in  hand  in  this  report. 

In  United  States  vs.  E.  C.  Knight  Co.,  60  Fed.  Rep.  30(3, 
it  was  held  by  Judge  Butler,  sitting  in  the  Circuit  Court  for 
the  Eastern  District  of  Pennsylvania,  that  a  combination, 
whose  object  is  to  enable  a  single  company  to  monopolize  and 
control  the  business  of  refining  and  selling  sugar,  by  buying 
up  all  competing  concerns  in  the  United  States,  is  not  in 
violation  of  this  statute,  for  it  constitutes  no  restriction  upon 
or  monopoly  of  commerce  between  the  states,  but  at  most  only 
makes  it  possible  for  the  promoters  of  the  combination  to 
restrict  or  monopolize  such  commerce  should  they  so  desire. 
This  case  being  taken  by  appeal  to  the  Circuit  Court  of 
Appeals  for  the  Third  Circuit,  the  decision  was  affirmed,  and 
reference  was  made  t©  the  decision  of  Justice  Jackson  in  the 
case  of  Greene,  cited  above.  The  case  having  been  further 
taken  by  appeal  to  the  Supreme  Court  of  the  United  States, 
was  again  affirmed,  156  U.  S.  1,  it  being  held  that  the  monopoly 
and  restraint  denounced  by  the  Act  are  the  monopoly  and 
restraint  of  interstate  and  international  trade  and  commerce, 
and  not  a  monopoly  in  the  manufacture  of  a  necessary  of  life, 
as  assumed  on  the  record. 

We  presume  it  may  now  be  considered  as  settled  that  the 
purchase  of  sugar  refineries  in  different  states  of  the  country, 
or  the  purchase  of  stock  in  the  companies  operating  such 
establishments,  in  such  a  way  as  to  largely  control  this  special 
manufacture,  does  not  essentially  involve  a  monopoly  or  restraint 
of  interstate  or  international  commerce  within  the  meaning  of 
the  statute  now  under  consideration. 

In  Pidcock  i'.s.  Harrington,  64  Fed.  Rep.  <S21,  a  suit  in 
eciuity  was  brought  against  a  number  of  defendants,  praying 
for  an  injunction  and  an  accounting,  on  the  ground  that  the 
defendants  had  conspired  to  ruin  complainant's  business  as  a 
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commission  merchant  and  dealer  in  live  stock.  The  action 
was  based  upon  the  Act  of  Congress  now  in  question.  Judge 
Coxe,  in  sustaining  a  demurrer,  agreed  with  the  decision  in 
Blindell  vs.  Ilagan,  54  Fed.  Rep.  40,  to  the  effect  that  a  suit 
in  equity  of  this  kind  could  only  be  brought  by  the  United 
States. 

In  Lowenstein  vs.  Evans,  69  Fed.  Rep.  908,  it  was  held 
by  Judge  Simonton  that  the  Act  of  Congress  in  question  is 
not  applicable  to  the  case  of  a  state  which  by  its  law. assumes 
an  entire  monopoly  of  the  traffic  in  intoxicating  liquors,  a 
state  being  neither  a  person  nor  a  corporation  within  the  mean- 
ing of  the  Act  of  Congress. 

In  the  admiralty  case  of  The  Charles  E.  Wisewall,  74 
Fed.  Rep.  802,  Judge  Coxe  held  that  one  who  requests  and 
accepts  the  services  of  a  tug  for  towing  purposes,  cannot  escape 
paying  the  reasonable  value  of  the  services  rendered,  on  the 
ground  that  the  tug  owners  are  members  of  an  association 
which  was  claimed  to  be  illegal  and  void  under  the  Act  of  July 
2d,  1890.  The  learned  Judge  remarked,  that  "  the  Courts 
have  found  it  very  difficult  to  apply  the  indefinite  generalities 
of  this  Act  to  the  fact  of  any  given  case." 

In  Greer  vs.  Stoller,  77  Fed.  Rep.  1,  it  was  held  by  Judge 
Philips,  that  a  bill  by  members  of  a  business  exchange  to 
enjoin  the  Board  of  Directors  from  enforcing  against  them 
certain  by-laws  of  the  association,  on  the  ground  that  the  same 
are  illegal,  as  being  in  restraint  of  trade  and  commerce,  cannot 
be  based  upon  the  Act  of  Congress  of  July  2d,  1890;  the 
right  to  bring  a  suit  for  injunction  being  limited  in  that  statute 
to  actions  on  behalf  of  the  Government. 

In  U.  S.  vs.  Addyston  Pipe  Company,  78  Fed.  Rep.  712, 
Judge  Clark  pointed  out  that  the  Act  of  Congress  with 
question  docs  not  and  cannot  affect  any  monopoly  or  contract 
in  restraint  of  trade,  unless  it  interferes  directly  and  sub- 
stantially with  interstate  commerce  or  commerce  with  foreign 
nations.  The  learned  Judge  further  pointed  out,  that  in  a 
suit  under  this  statute  bv  the  United  States,  the  court  is  not 
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concerned  with  any  case  between  private  persons  or  corpora- 
tions where  the  jurisdiction  would  depend  on  other  circum- 
stances. He  further  held  that  where  several  corporations, 
engaged  in  the  manufacture  of  cast  iron  pipe,  form  an  associa- 
tion, whereby  they  agree  not  to  compete  with  each  other  in 
regard  to  work  done  or  pipe  furnished  in  certain  states  and 
territories,  and,  to  make  effectual  the  objects  of  the  association, 
agreed  to  charge  a  bonus  upon  all  work  done  and  pipe  furnished 
within  those  states  and  territories,  which  bonus  was  to  be  added 
to  the  real  market  price  of  the  pipe  sold  by  those  companies, 
such  a  combination  was  not  a  violation  of  the  Act  of  Congress 
in  question,  as  it  affected  interstate  commerce  only  incidentally. 

II. 

We  may  next  consider  the  line  of  decisions  in  which  the 
application  of  this  statute  has  been  considered  in  cases  of 
strikes,  boycotts  and  other  labor  troubles. 

In  Blindell  vs.  Hagan,  cited  above,  54  Fed.  Rep.  40,  the 
complaint  was  of  a  combination  to  unlawfully  prevent  the 
shipping  of  a  crew  for  a  vessel  plying  between  New  Orleans 
and  Liverpool. 

The  Court  had  jurisdiction  by  reason  of  citizenship,  the 
complainants  being  aliens  and  the  defendants  citizens  of  the 
State  of  Louisiana.  The  injunction  was  granted  by  the  late 
Judge  Billings  under  this  jurisdiction,  to  prevent  an  unlawful 
and  injurious  interference  with  the  business  of  the  complainants. 
The  injunction  had  also  been  claimed  under  the  provisions  of 
the  Act  of  Congress  in  question,  but  tlie  learned  Judge  re- 
marked in  regard  to  this  point  as  follows : 

"  The  injunction  has  been  asked  for,  first,  under  the  act  of 
1890,  26th  Statutes  at  Large,  p.  209,  known  as  an  act  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and 
monopolies.  This  act  makes  all  combinations  in  restraints  of 
trade  or  commerce  unlawful  [referring,  doubtless,  to  interstate 
or  international  commerce],  and  punishes  by  fine  or  imprison-, 
ment,  and  authorizes  suits  for  triple  damages  for  its  violation, 
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but  it  gives  no  new  right  to  bring  a  suit  in  equity,  and  a  care- 
ful study  of  the  act  has  brought  me  to  the  conclusion  that  suits 
in  equity  or  injunction  suits  by  any  other  than  the  Govern- 
ment of  the  United  States,  are  not  authorized  by  it." 

This  decision  of  Judge  Billings  was  affirmed  by  the  Circuit 
Court  of  Appeals,  same  case,  56  Fed.  Rep.  G9(),  in  which 
the  decision  of  the  lower  Judge  was  sustained  for  the  reasons 
given  in  his  opinion.  We  may  conclude,  therefore,  that  so  far 
as  this  decision  may  settle  the  question,  the  Act  of  Congress 
in  question  does  not  undertake  to  confer  any  right  upon  any 
litigant  except  the  United  States  to  file  a  proceeding  for  an 
injunction. 

The  next  case  in  order  of  time  in  which  the  statute  in 
question  appears  to  have  been  passed  upon,  is  that  of  the 
United  States  ra.  The  Workingmen's  Amalgamated  Council 
and  others,  54  Fed.  Rep.  994,  where  Judge  Billings  held  that 
an  injunction  would  lie  under  the  provisions  of  this  act  against 
a  large  number  of  labor  associations,  whose  combination  and 
strike,  and  whose  unlawful  acts,  in  pursuance  of  this  combi- 
nation, had  paralyzed  the  interstate  and  international  com- 
merce of  New  Orleans. 

In  view  of  the  recent  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Trans-Missouri  Traffic  Associa- 
tion, 166  U.  S.  290,  it  may  be  interesting  to  quote  a  few  words 
from  the  opinion  of  Judge  Billings,  54  Fed.  Rep.  1000.  It 
does  not  seem  to  have  occurred  to  Judge  Billings  that  the 
restraint  of  trade  mentioned  in  the  Act  of  Congress  of  1890 
applied  to  lawful  restraint  as  well  as  unlawful.  After  reciting 
the  peculiar  facts  before  him,  the  learned  Judge  said : 

''The  question  simply  is,  do  these  facts  establish  a  case 
within  the  statute  ?  It  seems  to  me  this  question  is  tanta- 
mount to  the  question,  could  there  be  a  case  under  the  statute  ? 
It  is  conceded  that  the  labor  organizations  were  at  the  outset 
lawful.  But  when  lawful  forces  are  put  into  unlawful  channels, 
I,  e,y  when  lawful  associations  adopt  and  further  unlawful 
purposes   and    do   unlawful   acts,  the  associations  themselves 
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become  unlawful.  The  evil,  as  well  as  the  unlawfulness,  of 
the  act  of  the  defendants,  consists  in  this :  that,  until  certain 
demands  of  theirs  were  complied  with,  they  endeavored  to 
prevent,  and  did  prevent,  everybody  from  moving  the  com- 
merce of  the  country.  What  is  meant  by  '  restraint  of  trade  * 
is  well  defined  by  Chief  Justice  Savage  in  People  vs.  Fisher, 
14  Wend.  18.     He  savs: 

"  '  The  mechanic  is  not  obliged  by  law  to  labor  for  any  par- 
ticular price.  He  may  say  that  he  will  not  make  coarse  boots 
for  less  than  one  dollar  per  pair ;  but  he  has  no  right  to  say 
that  no  other  mechanic  shall  make  them  for  less.  Should  the 
journeymen  bakers  refuse  to  work  unless  for  enormous  wages, 
which  the  master  bakers  could  not  afford  to  pay,  and  should 
they  compel  all  journeymen  in  the  city  to  stop  work,  the  whole 
population  must  be  without  bread ;  so  of  journeymen  tailors 
or  mechanics  of  any  description.  Such  combinations  would 
be  productive  of  derangement  and  confusion,  which  certainly 
must  be  injurious  to  the  trade.'  " 

''It  is  the  successful  effort  of  the  combination  of  the  defend- 
ants to  intimidate  and  overawe  others  who  were  at  work  in 
conducting  or  carrying  on  the  commerce  of  the  country,  in 
which  the  Court  finds  their  error  and  their  violation  of  the 
statute.  One  of  the  intended  results  of  their  combined  action 
was  the  forced  stagnation  of  all  the  commerce  which  flowed 
through  New  Orleans.  This  intent  and  combined  action  are 
none  the  less  unlawful  because  they  included  in  their  scope  the 
paralysis  of  all  other  lawful  business  within  the  city  as  well. 

''  For  these  reasons  I  think  the  injunction  should  issue." 

This  decision  was  affirmed  by  the  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit,  and  the  opinion  is  reported  in  the  case 
of  the  Workingmen's  Amalgamated  Council  of  New  Orleans 
et  ah.  V8.  United  States,  57  Fed.  Rep.  85. 

In  its  decision  the  Appellate  Court  held  that  the  bill  ex- 
hibited was  clearly  within  the  Act  of  1890,  although  it  did  not 
think  it  necessary  to  anticipate  the  further  progress  and  final 
hearing  of  the  case  by  an  expression  of  views  ''as  to  the  full 
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scope  and  sound  construction  of  this  recent  and  important 
statute.'* 

In  Waterhouse  vs.  Comer,  oo  Fed.  Rep.  14l\  Jud^zc  Spear, 
of  the  Southern  District  of  Georgia,  remarked,  that  a  rule  of 
tlie  Brotherhood  of  Locomotive  Engineers  there  considered  was 
a  rule  or  agreement  in  restraint  of  trade  or  commerce,  which 
would,  if  enforced,  violate  the  Act  of  Congress  of  July  -d, 
1S90,  known  as  the  *'  Sherman  Anti-Trust  Law." 

In  United  States  vs.  Patterson,  oo  Fed.  Rep.  tif);"),  already 
cited,  Judge  Putnam,  of  the  Second  Circuit,  expressed  the 
opinion,  by  way  of  illustration  simply,  that  Congress  did  not 
intend,  by  this  Act  of  181)0,  to  extend  the  jurisdiction  of  the 
courts  of  the  United  States  to  strikes  or  boycotts  which  mii^ht 
interfere  with  interstate  or  international  commerce  by  violence 
or  intimidation.  It  may  be  suggested,  however,  that  this  ex- 
pression of  Judge  Putnam's  views,  anpwudoy  was  not  intended 
to  amount  to  a  decision  of  that  special  question,  and  in  any 
event  it  may  be  considered  as  overruled. 

In  U.  S.  V8,  Elliott,  62  Fed.  Rep.  801,  Judge  Thayer 
granted  an  injunction  against  certain  persons  claiming  to 
be  a  labor  organization,  who  appeared  to  be  conspiring  to 
impede  interstate  commerce ;  and  in  the  same  case,  ()4  Fed. 
Rep.  27,  the  demurrer  was  overruled  by  Judge  Philips  of  the 
Western  District  of  Missouri. 

In  Thomas  vs.  Cincinnati,  etc.  Railway  Co.,  62  Fed.  803, 
one  Phelan  was  punished  for  contempt  for  violating  an  injunc- 
tion, and  the  Act  of  Congress  in  question  was  cited  in  support 
of  the  proposition  that  the  acts  of  Phelan  had  been  unlawful. 
The  opinion,  which  was  delivered  by  Judge  Taft,  seems  to 
have  been  concurred  in  by  Judge  Lurton,  and  both  judges 
appeared  to  have  agreed  in  doubting  the  correctness  of  Judge 
Putnam's  dictum  in  the  case  of  Patterson,  already  alluded  to. 

The  ruling  that  a  labor  combination  to  paralyze  interstate 
commerce  is  unlawful  under  the  Act  of  Congress,  which  we 
are  now  discussing,  was  also  made  by  Judge  Baker  sitting  in 
the  Circuit  Court  for  the  District  of  Indiana,  in  the  case  of 
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the  United  States  vs,  Agler,  62  Fed.  Rep.  824 ;  by  Judge 
Grosscup  of  the  Northern  District  of  Illinois  in  a  charge  to 
the  Grand  Jury,  62  Fed.  Rep.  828,  and  by  Judge  Morrow 
of  the  N.  District  of  California,  in  a  similar  charge,  62  Fed. 
Rep.  840. 

In  U.  S.  v8.  Debs  et  ah.y  64  Fed.  Rep.  724,  two  proceedings 
were  taken  up  together  for  violation  of  injunctions  which  had 
been  issued,  the  one  on  complaint  of  the  United  States,  and 
the  other  on  the  petition  of  the  receivers  of  a  railway  company, 
and  the  parties  thus  proceeded  against  were  sentenced  to  im- 
prisonment, Judge  Woods  holding  that  the  Act  of  July  2, 
1890,  applied  to  the  questions  involved,  and  could  thus  be 
enforced. 

This  decision,  so  far  as  the  case  of  the  United  States  was 
concerned,  was  brought  before  the  Supreme  Court  of  the 
United  States  by  an  appliOation  for  a  writ  of  habeas  corpus^ 
and  the  decision  upon  this  application  is  found  in  the  case  In 
Re  Debs,  petitioner,  original,  158  U,  S.  564.  In  refusing  the 
application,  the  Supreme  Court  based  its  decision  upon  the 
general  competency  of  the  government  to  prevent  the  obstruc- 
tion of  interstate  commerce,  or  the  carrying  of  mails,  and  did 
not  pass  directly  upon  the  effect  of  the  Act  of  July  2d,  1890. 
Concerning  this  matter,  the  language  of  the  Court  is  as  follows : 

*'  We  enter  into  no  examination  of  the  Act  of  July  2d, 
1890,  (C.  647,  26th  Stat.  209),  upon  which  the  Circuit  Court 
relied  mainly  to  sustain  its  jurisdiction.  It  must  not  be  under- 
stood from .  this,  that  we  dissent  from  the  conclusions  of  that 
Court  in  reference  to  the  scope  of  the  Act,  but  simply  that  we 
prefer  to  rest  our  judgment  on  the  broader  ground  which  has 
been  discussed  in  this  opinion,  believing  it  of  importance  that 
the  principles  underlying  it  should  be  fully  stated  and  affirmed." 

In  U.  S.  vs.  Cassidy,  67  Fed.  Rep.  698,  Judge  Morrow,  of 
the  Northern  District  of  California,  in  a  charge  to  the  jury, 
applied  the  prohibitions  of  the  Act  of  July  2,  1890,  to  a  com- 
bination or  conspiracy  of  strikers  to  interrupt  and  restrain 
interstate  commerce. 
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III. 

We  may  now  consider  the  interpretation  of  the  Act  as 
applied  to  the  business  of  transportation  and  especially  by 
railway  companies. 

In  U.  S.  V8.  Trans-Missouri  Freight  Association,  58  Fed. 
Rep.  58,  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit, 
affirming  the  Circuit  Court,  held,  in  the  matter  of  the  agree- 
ment under  consideration,  that  the  Act  of  Congress  of  July 
2d,  1890,  must  be  read  in  the  light  of  general  laws  in  force  at 
the  time  of  its  enactment;  that  where  Congress  adopts  or 
creates  a  common  law  offense,  and  in  doing  so  uses  terms  which 
have  acquired  a  well  understood  meaning  by  judicial  interpre- 
tation, the  presumption  is  that  the  terms  were  used  in  that 
sense,  and  courts  may  properly  look  to  prior  decisions  inter- 
preting them  for  the  meaning  of  the  terms,  and  the  definition 
of  the  offense,  where  there  is  no  other  definition  in  the  act ; 
and  that,  therefore,  the  contracts,  combinations  in  the  form  of 
trusts  or  otherwise,  and  conspiracies  in  restraint  of  trade  de- 
clared to  be  illegal  by  the  act  in  question  with  respect  to  inter- 
state and  international  commerce,  are  the  contracts,  combina- 
tions and  conspiracies  in  restraint  of  trade  that  had  been 
declared  by  the  courts  to  be  against  public  policy  and  void 
under  the  common  law  before  the  passage  of  this  Act  of  1890. 

The  court  further  declared  that  the  test  of  the  validity  of 
such  contracts  or  combinations  is  not  the  existence  of  restric- 
tion upon  competition  imposed  thereby,  but  the  reasonableness 
of  that  restriction  under  the  facts  and  circumstances  of  each 
particular  case.  If,  therefore,  the  contract  or  combination 
appears  to  have  been  made  for  a  just  and  honest  purpose  and 
the  restraint  upon  trade  is  not  specially  injurious  to  the  public, 
and  is  not  greater  than  required  for  the  protection  of  the  legiti- 
mate interest  of  the  party  in  whose  favor  the  restraint  is  im- 
posed, the  contract  or  combination  is  not  illegal. 

The  traffic  agreement  in  question  in  that  case  was  held  to  be 
a   reasonable   one.       The   decision  was    rendered   by   Judge 
Sanborn,  with  whom   Judge   Thayer  concurred,  while  Judge 
22 
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0.  P.  Shiras,  of  the  Northern  District  of  Iowa,  dissented. 
The  case  was  taken  to  the  Supreme  Court  of  the  United  States, 
and  became  the  subject  of  animated  discussion  and  dissent. 
Five  Judges  of  that  learned  tribunal  united  in  an  opinion 
reversing  the  decrees  of  the  Circuit  Court  of  Appeals,  and  of 
the  Circuit  Court  for  the  District  of  Kansas,  in  which  the  case 
originated. 

The  main  point  of  the  decision  thus  rendered  by  the 
majority  of  the  Court  is,  that  the  prohibitory  provisions  of 
the  Act  of  July  lid,  1890,  apply  to  all  contracts  in  restraint 
of  interstate  or  foreign  trade  or  commerce,  without  exception 
or  limitation,  and  are  not  confined  to  those  in  which  the 
restraint  is  unreasonable.  The  doctrine  thus  formulated  was 
vigorously  combated  in  the  dissenting  opinion  of  Mr.  Justice 
White,  with  whom  concurred  Mr.  Justice  Field,  Mr.  Justice 
Grav  and  Mr.  Justice  Shiras. 

It  is  stated  in  the  dissenting  opinion,  page  344,  that  two 
propositions  were  conceded  in  the  case  by  the  majority  of  the 
Court,  as  well  as  bv  the  minority,  ''  one  of  law  and  the  other 
of  fact ;  first,  that  only  such  contracts  as  unreasonably  restrain 
trade  are  violative  of  the  general  law  ;  and,  second,  that  the 
particular  contract  here  under  consideration  is  reasonable,  and, 
therefore,  not  unlawful,  if  the  general  principles  of  law  are  to 
be  applied  to  it."' 

The  dissenting  opinion  then  proceeds  to  argue  that  the  act 
of  Congress  in  question  is  declared  by  its  title  to  be  an  act  to 
protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies,  and  that  the  intention  of  Congress  must  have  been 
to  prohibit  only  such  contnicts  in  restraint  of  trade  or  com- 
merce as  were  considered  unreasonable  at  common  law,  thus 
applying  the  doctrine  of  the  common  law  to  interstate  or  inter- 
national trade  or  commerce. 

An  elaborate  argument  for  a  rehearing  was  presented  to  the 
Court,  but  a  rehearing  was  refused. 

In  Prescott  cV  Arizona  Central  Railroad  Company  vs. 
Atchison,  etc..  Railroad   Co.,  73   Fed.  Rep.  43S,  it  was  held 
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by  Judge  Lacombe,  of  the  Second  Circuit,  that  a  contract 
by  which  a  railroad  company  arranges  with  another  to  the 
exclusion  of  still  others  for  the  interchange  of  passengers  and 
freight  by  through  tickets  and  bills  of  lading,  is  not  a  contract 
in  unlawful  restraint  of  trade  within  the  meaning  of  the  Act 
of  Congress  of  July  2,  1890.  The  contract  concerned  inter- 
state business,  and  the  learned  Judge  followed  the  decision  in 
the  case  of  the  Trans-Missouri  Freight  Association  by  the 
Circuit  Court  of  Appeals.  The  decision  of  the  Supreme 
Court,  alluded  to  above,  had  not  then  been  rendered. 

In  the  case  of  U.  S.  vb.  Joint  Traffic  Association,  76  Fed. 
Hep.  895,  Judge  Wheeler,  of  the  District  of  Vermont,  sitting 
in  New  York,  held,  that  a  combination  of  railroad  companies 
into  joint  traffic  associations,  under  articles  of  agreement  by 
which  each  road  carries  the  freight  each  may  get  over  its  own 
line,  at  its  own  rate  and  has  the  earnings  to  itself,  though  pro- 
viding proportional  rates  or  proportional  division  of  traffic,  is 
not  in  violation  of  the  Act  of  1890  against  unlawful  restraints 
and  monopolies.  This  decision  was  also  rendered  before  the 
decision  of  the  Supreme  Court,  above  cited. 

IV. 

It  may  not  be  considered  irrelevent  to  refer  in  passing  to 
sections  73  to  77,  inclusive,  of  the  Tariff  Bill  of  August  27th, 
1894,  28th  Statutes  at  Large,  Chap.  349.  By  sections  73  it 
is  provided  "  that  every  combination,  conspiracy,  trust,  agree- 
ment or  contract  is  hereby  declared  to  be  contrary  to  public 
policy,  illegal  and  void  when  the  same  is  made  by  or  between 
two  or  more  persons  or  corporations,  either  of  whom  is  engaged 
in  importing  any  article  from  any  foreign  country  into  the 
United  States,  and  when  such  combination,  conspiracy,  agree- 
ment or  contract  is  intended  to  operate  in  restraint  of  lawful 
trade  or  free  competition  in  lawful  trade  or  commerce,  or  to 
increase  the  market  price  in  any  part  of  the  United  States  of 
any  article  or  articles  imported  or  intended  to  be  imported  into 


340  REPORT   OF   COMMITTEE   ON 

the  United  States ;  or  of  any  manufacture  into  which  said 
article  enters  or  is  intended  to  enter.  Every  person  who  is  or 
shall  hereafter  be  engaged  in  the  importation  of  goods  or  any 
commodity  from  any  foreign  country  in  violation  of  this 
section  of  this  Act,  or  who  shall  combine  or  conspire  with 
another  to  violate  the  same  is  guilty  of  a  misdeamor,  and  on 
conviction  thereof  in  any  court  of  the  United  States,  such 
person  shall  be  fined  in  a  sum  not  less  than  $100  and  not 
exceeding  $5,000,  and  shall  be  further  punished  by  imprison- 
ment in  the  discretion  of  the  Court  for  a  term  not  less  than 
three  months,  nor  exceeding  twelve  months." 

By  the  following  sections  above  cited,  jurisdiction  is  con- 
ferred on  the  several  Circuit  Courts  of  the  United  States  to 
prevent  and  restrain  violations  of  section  73 ;  and  provision 
is  made  for  the  forfeiture  of  property  owned  under  any  pro- 
hibited contract  or  combination  ;  and  suits  are  allowed  in  the 
Circuit  Court  by  any  person  injured  by  reason  of  anything 
forbidden  or  declared  unlawful  by  the  act. 

We  merely  refer  to  these  provisions  in  passing.  We  do  not 
undertake  to  give  them  any  interpretation,  and  we  do  not  find 
that  the  Courts  have  as  yet  passed  upon  their  meaning.  At 
the  time  this  report  is  in  course  of  preparation  it  seems  prob- 
able that  similar  provisions  may  be  enacted  in  the  Tariff  Act 
of  1897. 

We  also  submit  as  an  appendix  of  this  report,  a  letter  of  the 
Attorney  General  of  the  United  States,  of  February  8,  1896, 
addressed  to  the  House  of  Representatives  concerning  the  Act 
of  July  2d,  1890,  It  contains  a  number  of  interesting  sug- 
gestions. 

V. 

Having  thus  referred  to  leading  decisions  under  the  Act  of 
Congress  of  July  2d,  1890,  we  deem  it  proper  to  say  that 
there  remains  an  important  constitutional  question,  in  this 
connection,  which  has  not  been  determined,  and  may  well  be 
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discussed  by  the  members  of  this  Association.  One  of  our 
learned  brethren  of  t'ae  bar  of  New  York*  has  lately  published 
a  pamphlet  devoted  to  the  contention  that,  if  the  views  of  the 
majority  of  the  Supreme  Court  in  the  case  of  the  Trans- 
Missouri  Association  be  correct,  it  must  logically  follow  that 
the  Act  of  July  2d,  1890,  is  unconstitutional,  in  this,  that  it 
violates  the  Fifth  Amendment  of  the  Constitution  of  the 
United  States,  which  declares  that  ''  no  person  shall  be  de- 
prived of  life,  liberty  or  property  without  due  process  of  law." 

This  provision  applies  to  the  Congress  of  the  United  States ; 
and  the  main  point  of  the  pamphlet  to  which  we  now  refer  is, 
that  if  it  be  true  that  the  Congress  has  prohibited  all  contracts 
in  restraint  of  interstate  and  foreign  trade,  whether  reasonable 
or  unreasonable — in  other  words,  has  prohibited  those  that 
were  and  are  reasonable — it  has  exceeded  its  powers ;  it  has 
exercised  the  right  to  regulate  so  as  to  destroy,  and  has 
deprived  all  persons  in  interest  of  property  and  property  rights 
in  violation  of  the  Fifth  Amendment. 

A  possible  case  might  be  suggested  in  this  connection.  A 
private  person  during  the  past  twenty  years  has  built  up  a 
large  interstate  business  between  Cleveland  and  Kansas  City. 
Its  good-will  alone  is  of  great  and  real  value.  He  -desires  to 
sell  out.  He  is  willing  to  bind  himself  not  to  carry  on  the 
business  within  such  reasonable  limits  as  would  conform  to  the 
rules  laid  down  in  the  general  law,  and  recognized  by  such 
decisions  as  Oregon  Steam  Navigation  Co.  vs.  Winsor,  20 
Wallace  64. 

In  that  case  the  Court,  speaking  through  Mr.  Justice 
Bradley,  declared  it  to  be  "  well  settled  that  a  stipulation  by  a 
vendee  of  any  trade,  business  or  establishment,  that  the  vendor 
shall  not  exercise  the  same  trade  or  business,  or  erect  a  similar 
establishment,  within  a  reasonable  distance  so  as  not  to  inter- 
fere with  the  value  of  the  trade,  business  or  thing  purchased, 
is  rea.sonable  and  valid. 


*  Mr.  W.  D.  Gutlirie. 
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"  A  Stipulation  is  unobjectionable  and  binding  which  im- 
poses the  restraint  to  only  such  an  extent  of  territory  as  may 
be  necessary  for  the  protection  of  the  party  making  the  stipu- 
lation, provided  it  does  not  violate  the  two  indispensable  con- 
ditions that  the  other  party  be  not  prevented  from  pursuing 
his  calling,  and  that  the  country  be  not  deprived  of  the  benefit 
of  his  exertions." 

Now,  if  the  person  we  have  imagined  could  not  lawfully  sell 
the  good  will  of  such  a  business,  with  the  usual  and  reasonable 
stipulation  referred  to  by  Mr.  Justice  Bradley,  because  the  Act 
of  July  2d,  ]  890,  denounces  such  a  contract  of  sale  as  a  crime, 
may  it  not  be  that  the  trouble  is  with  the  statute  and  not  with 
the  contract  ?  Is  it  not  possible  that  the  statute  is  violative  of 
the  Fifth  Amendment,  in  that  it  would  deprive  the  supposed 
person  of  a  valuable  right  of  property  acquired  in  the  course 
of  a  successful  industry  ? 

We  do  not  undertake  to  answer  these  questions.  We  think 
it  would  be  within  the  spirit  of  the  resolution  to  submit  them 
to  the  Association  for  such  discussion  as  may  seem  proper. 
And  we  apprehend  that  such  a  discussion  might  fully  satisfy 
the  purposes  of  the  resolution. 

Wm.  Wirt  Howe, 
MooRFiELD  Storey, 
J.  M.  Dickinson, 
Samuel  F.  Hunt, 
U.  M.  Rose. 
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APPENDIX. 

54th  Congress,  \  House  of  Representatives.   /  Document 
l8t  jSession,     }  \   No.  284. 

Department  of  Justice, 
Washington,  D,  C,  February  8,  1896. 

The  House  op  Represkntatives: 

In  compliance  with  the  resolution  of  the  House  of  Repre- 
sentatives of  January  7,  1896,  requesting  me  to  report  what 
steps,  if  any,  I  have  taken  to  enforce  the  law  of  the  United 
States  against  trusts,  combinations  and  conspiracies  in  restraint 
of  trade  and  commerce,  and  what  further  legislation,  if  any, 
is  needed,  in  my  opinion,  to  protect  the  people  against  the 
same,  I  have  the  honor  to  say : 

(1)  Many  complaints  have  been  made  against  alleged  trusts, 
combinations  and  monopolies,  which,  in  so  far  as  they  appeared 
to  relate  to  matters  within  the  jurisdiction  of  the  Federal 
Government,  I  have  endeavored  to  investigate  as  well  as  the 
means  at  my  disposal  permitted.  Some  such  investigations 
are  now  in  progress. 

(2)  Two  actions  are  now  pending,  based  partly  or  wholly  on 
alleged  violations  of  what  is  known  as  the  Sherman  Act. 
They  both  relate  to  agreements  among  interstate  carriers. 

(3)  The  question,  *' What  further  legislation  is  needed  to 
protect  the  people?  "  is  one  of  general  policy  and  not  one  of 
law,  which,  therefore,  does  not  pertain  to  my  Department.  I 
assume,  however,  that  Congress  merely  desires  me  to  point  out 
such  defects  in  the  present  law  as  experience  has  shown  to 
exist.     I  accordingly  submit  the  following  suggestions  : 

(a)  The  act  of  July  2,  1890,  commonly  called  the  Sherman 
anti-trust  law,  as  construed  by  the  Supreme  Court  (see  page  13 
of  my  annual  report),  does  not  apply  to  the  most  complete 
monopolies  accpiired  by  unlawful  combination  of  concerns 
which  are  naturally  competitive,  thou«xh  they,  in  fact,  control 
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the  markets  of  the  entire  country,  if  engaging  in  interstate 
commerce  be  merely  one  of  the  incidents  of  their  business  and 
not  its  direct  and  immediate  object.  The  virtual  effect  of  this 
is  to  exclude  from  the  operation  of  the  law  manufacturers  and 
producers  of  every  class,  and  probably  importers  also. 

As  a  matter  of  fact,  no  attempt  to  Secure  monopoly  or 
restrain  trade  and  commerce  could  possibly  succeed  without 
extending  itself  largely,  if  not  entirely,  over  the  country ;  so 
that  while  engaging  in  interstate  commerce  may  not  be  the 
direct  or  immediate  object,  it  is.  a  necessary  step  in  all  such 
undertakings.  While  Congress  has  no  authority  in  the  matter, 
except  what  is  derived  from  its  power  to  regulate  commerce, 
the  States  alone  having  general  power  to  prevent  and  punish 
such  commercial  combinations  and  conspiracies.  Congress  may 
make  it  unlawful  to  ship  from  one  state  to  another,  in  carrying 
out  or  attempting  to  carry  out  the  designs  of  such  organiza- 
tions, articles  produced,  owned  or  controlled  by  them  or  any 
of  their  members  or  agents. 

The  limitation  of  the  present  law  enables  those  engaged  in 
such  attempts  to  escape  from  both  state  and  federal  govern- 
ments, the  former  having  no  authority  over  interstate  commerce 
and  the  latter  having  authority  over  nothing  else.  By  supple- 
menting state  action  in  the  way  just  suggested  Congress  can, 
in  my  opinion,  accomplish  the  professed  object  of  the  present 
law. 

(b)  Several  of  the  circuit  courts  have  held  that  the  Act  of 
July  2,  1890,  which  used  general  terms,  with  no  attempt  to 
define  them,  made  nothing  unlawful  which  was  not  unlawful 
before,  but  merely  provided  punishment  for  such  agreements 
and  conspiracies  against  trade  and  commerce  as.  the  courts,  by 
the  rules  of  the  common  law,  have  always  refused  to  enforce 
between  the  parties.  The  result  has  been  great  doubt  and 
uncertainty  and  the  failure  of  the  law  to  accomplish  its  purpose. 

If  it  is  proposed  to  persist  in  that  purpose,  I  suggest  an 
amendment  which  shall  leave  no  doubt  about  w^hat  is  meant 
by  monopolies,  by  attempting  to  monopolize,  and  by  contracts, 
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combinations    and    conspiracies    in    restraint   of    trade   and 
commerce. 

It  should  not  be  difficult  to  distinguish  legitimate  business 
enterprises  carried  on  by  individuals  or  by  associations  of  indi- 
viduals in  bona  fide  partnerships  and  corporations,  however 
great  and  successful  they  may  become  by  superior  capacity, 
facilities  or  enterprise,  from  combinations  of  rival  concerns, 
no  matter  under  what  form  or  disguise,  whose  object  is  to  stifle 
competition  and  thereby  secure  illicit  control  of  the  markets. 
The  real  nature  and  design  of  the  organization  would  always 
be  a  question  of  fact.  The  courts  have  no  difficulty  in  decid- 
ing this  question  when  it  arises  between  the  parties.  They 
would  have  none  in  deciding  it  as  between  the  Government 
and  the  parties. 

(e)  The  present  law  should  contain  a  provision  like  that  of 
the  interstate  commerce  law,  to  prevent  the  refusal  of  witnesses 
to  answer  on  the  ground  of  self-incrimination.  This  defect 
had  been  severely  felt  in  all  attempts  to  enforce  the  law. 

The  sufficiency  of  this  feature  of  the  interstate  commerce 
law  is  involved  in  a  case  recently  argued  and  submitted  to  the 
Supreme  Court,  which  will  probably  be  decided  during  the 
present  session  of  Congress.  If  the  decision  be  in  favor  of 
the  Government,  a  similar  clause  should  be  added  to  the  present 
law  against  monopolies,  etc. 

I  also  suggest  the  propriety  of  making  the  penalties  of  the 
law  applicable  only  to  general  officers,  managers  and  agents, 
and  not  to  subordinates.  The  latter  could  not  then  decline  to  tes- 
tify, and  sufficient  evidence  can  usually  be  obtained  from  them. 

The  difficulty  of  obtaining  proof,  on  account  of  the  cause 
just  mentioned,  might  also  be  diminished,  if  not  removed,  by 
enacting  as  a  rule  of  evidence  that  the  purchase  or  combina- 
tion in  any  form  of  enterprises  in  different  states,  which  were 
competitive  before  such  purchase  or  combination,  should  be  prima 
facie  evidence  of  an  attempt  to  monopolize.  This  would  put 
the  parties  to  the  necessity  of  explanation,  which  would  supply 
the  information  desired. 
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A  similar  provision  should  be  made  with  respect  to  well- 
known  methods  of  doing  business  throughout  the  country  which 
are  designed  to  deprive  dealers  of  liberty  of  trade  and  compel 
them  to  become  irstruraents  of  commercial  conspirators. 

The  adoption  of  such  a  rule  of  evidence  mfght  give  life  to 
section  7  of  the  present  law,  which  permits  civil  actions  for 
damages  caused  by  such  unlawful  combinations  and  conspira- 
cies. It  is  believed  that  difficulty  of  proof  has  been  the  chief 
reason  why  this  section  has  been  so  nearly  a  dead  letter. 

(cZ)  If  the  Department  of  Justice  is  expected  to  conduct 
investigations  of  alleged  violations  of  the  present  law  or  of  the 
law  as  it  may  be  amended,  it  must  be  provided  with  a  liberal 
appropriation  and  a  force  properly  selected  and  organized. 
The  present  appropriation  for  the  detection  of  crimes  and 
offenses  is  very  small  and  the  time  of  the  examiners  is  fully 
occupied  by  the  present  important  duties  assigned  to  them. 
It  is  well  known  that  while  it  is  quite  easy  to  detect  and  prove 
combinations  of  workmen  because  of  their  large  numbers  and 
the  methods  which  they  necessarily  adopt,  time,  care  and  skill 
are  repuired  to  obtain  legal  proof  of  combinations  and  con- 
spiracies among  producers  and  dealers  who  are  a  few  in  number 
and  able  to  resort  to  skillful  and  secret  methods. 

Buc  I  respectfully  submit  that  the  general  policy  which  has 
hitherto  been  pursued  of  confining  this  Department  very 
closely  to  court  work  is  a  wise  one,  and  that  the  duty  of  dotect- 
in<x  offenses  and  furnishing  evidence  thereof  should  be  com- 
mitted  to  some  other  Department  or  Bureau. 

With  a  view  to  the  efficient  discharge  of  this  duty,  whoever 
may  be  charged  with  it,  the  law  should  provide,  as  the  inter- 
state commerce  law  does,  for  compelling  witnesses  to  attend 
and  testify  before  the  investigating  officer. 
Very  respectfully, 

JuDSON  IIarmox, 

Attorney-  General. 
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COMMITTEE  ON  JUDICIAL  ADMINISTRATION  AND 

REMEDIAL  PROCEDURE. 

To  the  American  Bar  Association : 

Your  Committee  deem  it  proper  to  bring  to  the  attention  of 
the  Association  a  matter  which  has  already  received  some  con- 
sideration, but  without  result  so  far  as  legislation  recommended 
was  concerned. 

In  the  report  of  your  Committee  in  1894,  in  commenting 
upon  the  difference  between  the  bill  drafted  in  behalf  of  this 
Association,  for  the  creation  of  Circuit  Courts  of  Appeal  and 
the  bill  passed  by  Congress  known  as  the  Evarts  Bill  we  said  : 

"  The  original  bill  gave  the  right  of  exception  to  an  inter- 
locutory decree  granting  an  injunction,  and  also  to  an  interlo- 
cutory decree  appointing  a  receiver.  The  Bill  enacted  retains 
the  former  but  strangely  omits  the  latter.  Congress  did  not 
believe  that  the  greater  includes  the  less.  An  appeal  from  a 
final  decree  where  there  has  been  a  previous  interlocutory 
decree  appointing  a  receiver,  with  intermediate  orders  for  the 
sale  of  the  res^  or  receivers'  certificates,  or  in  any  event  with 
the  entire  expense  of  the  receivership  saddled  upon  the  estate, 
is  like  the  justice  that  grants  a  new  trial  to  the  beheaded 
criminal."     (P.  431). 

At  this  meeting  the  following  resolution  offered  by  Mr. 
Henry  C.  Tompkins  of  Alabama  was  referred  to  this  Com- 
mittee : 

''  lieMoIved,  That  this  Association  recommend  the  adoption 
of  an  amendment  to  the  law  regulating  an  appeal  to  the  Cir- 
cuit Courts  of  Appeal  so  as  to  provide  for  appeals  in  interlo- 
cutory orders  appointing  receivers." 

(347) 
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In  1895  your  Committee  reported  favorably  upon  the  reso- 
lution and  called  attention  to  the  fact  that  in  the  Act  of 
February  9,  1892,  "  To  establish  a  Court  of  Appeals  for  the 
District  of  Columbia"  (27  U.  S.  Statutes  at  large  436),  pro- 
vision had  been  made  for  appeals  in  interlocutory  orders 
appointing  or  refusing  receivers,  as  well  as  in  the  granting  of 
injunctions. 

It  seemed  to  your  Committee  that  the  failure  to  provide  for 
such  an  appeal  in  the  Act  creating  the  Circuit  Courts  of 
Appeal  was  important  and  that  it  should  be  remedied  by  an 
amendment. 

In  the  meantime  two  years  have  passed  and  there  has  been 
no  legislation  on  the  subject.  We  bring  the  matter  to  the 
attention  of  the  Association  again  in  order  that,  if  so  desired, 
the  Association  may  take  such  action  as  will  make  effective  its 
opinion  on  the  subject. 

Walter  B.  Hill, 
Thomas  Dent, 
Sullivan  M.  Cutcheon. 
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COMMITTEE  ON  LEGAL  EDUCATION  AND  ADMISSION 

TO  THE  BAR. 

To  the  American  Bar  Astsociation : 

The  Committee  on  Legal  Education  and  Admission  to  the 
Bar  submits  the  following  Report: 

The  Section  of  Legal  Education  adopted  the  following 
resolutions,  in  1895 : 

^^Resolved,  That  the  Section  of  Legal  Education  recom- 
mends to  the  American  Bar  Association  to  pass  the  following 
resolution : 

Reaolved,  That  the  American  Bar  Association  approves  the 
lengthening  of  the  course  of  instruction  in  law  schools  to  a 
period  of  three  years,  and  that  it  expresses  the  hope  that  as 
soon  as  practicable  a  rule  may  be  adopted  in  each  State  which 
will  require  candidates  for  admission  to  the  Bar  to  study  law 
three  years  before  applying  for  examination/' 

This  action  was  reported  to  the  Association  in  189(5,  and 
under  the  rules  of  the  body  was  referred  to  this  Committee. 

Your  Committee  has  had  the  matter  under  consideration 
and  advises  that  the  Association  adopt  the  resolution  recom- 
mended to  it  by  the  Section  of  Legal  Education. 

The  American  Bar  Association  is  asked  to  take  this  action 
because  of  the  following  considerations : 

1.  In  an  address  delivered  before  the  Section  of  Legal 
Education  in  1895,  by  Mr.  Justice  Brewer  of  the  Supreme 
Court  of  the  United  States,  that  distinguished  jurist,  declares 
his  conviction  that  if  the  legal  profession  is  to  maintain  its 
prominence  a  longer  course  of  preparatory  study  must  be 
required,  an<l  that  a  higher  education  is  to-day  the  special 
need  of  the  profession.  "  The  door  of  admission  to  the  Bar 
must  swing  on  reluctant  hinges,"  he  said,  **  and  only  he  be 
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permitted  to  pass  through  who  has  by  continued  and  patient 
study  fitted  himself  for  the  work  of  a  safe  counselor  and  the 
place  of  a  leader." 

The  confidence  of  the  community  in  the  profession,  and 
public  respect  for  it,  will  be  seriously  impaired  if  it  is  under- 
stood that,  in  the  opinion  of  the  Association,  a  year's  study  or 
even  a  two  years'  study  of  the  law  affords  sufficient  preparation 
for  permission  to  practice  law,  while  four  years*  study  is 
required  to  entitle  one  to  practice  medicine  and  three  years  to 
practice  dentistry.  If  the  Association  should  decline  to  pass 
the  resolution  it  would  be  equivalent  to  a  declaration  that  it 
takes  less  preparation  to  qualify  one  for  the  law  than  for 
medicine  or  dentistry.  The  Association,  in  the  opinion  of  the 
Committee,  owes  it  to  itself  not  to  stultify  the  profession  by 
such  a  declaration.  Your  Committee  concurs  fully  in  the 
opinion  quoted  from  Mr.  Justice  Brewer,  and  it  believes  not 
only  that  more  thorough  preparation  is  necessary,  but  that 
professional  self-respect  demands  that  it  should  be  insisted  on. 

'2.  A  more  thorough  preparation  than  can  be  obtained  in 
one  or  two  years'  study  of  law  is  demanded,  too,  in  the  interest 
of  those  who  apply  for  admission.  It  is  not  a  kindness  to 
admit  one  to  practice  before  he  is  prepared  to  assume  the 
responsibilities  which  admission  imposes.  To  admit  him 
before  he  is  prepared  is  to  make  him  ''  the  object  of  the  sneer 
of  the  cynic  and  the  laugh  of  the  wit,"  and  is  actually  to 
retard  him  in  his  professional  advancement. 

3.  There  is  no  country  of  prominence  other  than  the  United 
States  in  which  a  two  years'  study  of  the  law  is  regarded  as 
affording  adequate  preparation  for  practice.  It  is  not  fitting 
that  in  a  country  where  more  is  required  of  a  lawyer  than 
is  required  of  the  same  profession  anywhere  else  in  the 
world,  less  preparation  for  admission  to  the  profession  should 
be  demanded  than  is  exacted  elsewhere.  The  American  Bar 
should  not  be  so  indifferent  to  its  professional  statidards  as 
to  be  willing  that  persons  who  could  not  gain  admission 
into    the   profession    in  any  country    of  importance  because 
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wairinj  in  propor  qiialificatMns.  should  in  the  I  niuil  St;ires 
fint  iLemselves  deenie«l  abundaurly  ijualititti. 

4.  So  f:ir  as  the  puVlie  inierests  are  artVote^l  it  niav  W  s;iid 
iri:i:  no  r»ubHc  v«ni.I  is  subserved  bv  iuakin;j  admissi-^n  to  the 
Bar  an  easj  matter.  Tiie  Ci>untnr  is  not  in  ne^i  of  cheap  and 
ill-^^eI»ire<l  lawvers.  There  are  loo  manv  such  now.  Tiieir 
pr»><ence  is  onlj  an  evil,  and  their  blunders  often  work  incal- 
cul.ible  iiijurv.  In  a  new  country,  and  where  lawyers  are  few, 
possibly  tiiere  miy  be  some  little  excuse  for  not  insist inij  on 
verv  hijh  iiuari  Scat  ions,  but  in  a  countrv  as  old  as  the  Unitetl 
States,  and  where  the  number  of  lawvers  is  so  larire,  there 
can  n«>  longer  be  anv  suflScient  reason  for  con  sent  in  jr  to  the 
admie^sion  of  persons  to  practice  law  who  have  not  made 
thorough  preparati«»n  and  become  fully  i|ualitied  for  a  satis- 
factory discharge  of  their  professional  duties. 

o.  Neither  is  the  fact  to  be  overlooked  that  a  period  of 
stmly  adequate  fifty  years  ago  is  so  no  longer.  The  law  has 
be«*ome  a  more  complex  an^i  diflScult  science  than  it  was. 

At  the  meeting  of  the  Section  of  Leual  Education  held  in 
l^W,  a  resolution  was  adopted  which  requested  this  Committee 
to  consider  the  practicability  of  establishing  a  minimum 
standard  of  rerjuirement  for  admission  to  law  schools  and 
to  a  degree.  The  Committee  accordingly  has  given  this 
subject  the  consideration  which  its  importance  demantls,  and 
it  advises  the  adoption  bv  the  Association  of  the  followin*'' 
resolution  : 

*'  The  American  Bar  Association  is  of  the  opinion  that 
before  a  student  commences  the  study  of  law  it  is  desirable 
that  he  should  have  received  a  general  education  approximately 
ec^uivalent  at  least  to  a  high  school  course,  and  that  personis 
who  have  not  completed  the  equivalent  of  such  a  course 
should  not  be  admitted  into  law  schools  as  candidates  for  a 
degree. 

*'  The  Association  advises  that  in  each  State  a  rule  should 
be  adopted  as  soon  as  practicable  which  shall  require  all  can- 
didates for  admission  to  the  Bar,  who  do  not  hold  high  school 
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diplomas,  to  pass  a  preliminary  educational  examination 
before  taking  the  professional  examination,  and  that  the 
minimum  of  general  preliminary  education  required  should  be 
the  equivalent  of  a  high  school  course. 

"The  Association  means  by  the  expression,  'a  high  school 
course/  a  course  of  study  beginning  at  the  end  of  a  grammar 
school  course  and  extending  over  four  full  years." 

The  course  of  study  referred  to,  would  include  a  knowledge . 
of  English  Grammar,  English  Composition,  English  and  . 
American  Literature,  the  History  of  England  and  the  United 
States,  as  well  as  General  History,  Arithmetic,  Algebra, 
Plane  and  Solid  Geometry,  Physical  Geography,  Civil  Govern- 
ment, Elementary  Physics,  Human  Physiology,  Botany,  and 
either  Zoology,  Geology,  Chemistry  or  Astronomy  as  the 
applicant  selects.  The  candidate  might  be  permitted  to  sub- 
stitute a  foreign  language  for  an  equivalent  amount  of  study 
in  science. 

In  making  the  above  recommendations  the  Committee  has 
in  mind  the  amount  of  preliminary  education  which  is  required 
in  European  countries,  and  which  is  much  in  excess  of  that 
recommended  by  the  Committee.  The  requirements  govern- 
ing admission  to  study  law  in  European  countries  were  com- 
piled by  the  United  States  Commissioner  of  Education  in 
1892,  and  published  in  a  Report.  The  Committee  now  quote 
from  that  Report. 

"Admission  to  the  bar  in  all  the  continental  countries  of 
Europe  is  obtained  through  the  universities  which  are  profes- 
sional schools  for  the  four  learned  professions — theology,  medi- 
cine, law  and  philosophy.  In  England  and  America  the 
colleges  and  universities  are  chiefly  schools  for  general  cul- 
ture; only  a  few  offer  provisions  for  thorough  professional 
studies.  While  in  England  and  America  the  erroneous  idea  is 
still  predominant  that  a  collegiate  education  need  not  neces- 
sarily precede  professsonal  study,  in  continental  Europe  it  is 
made  a  conditio  sine  qua  non.  Each  continental  university  is 
divided  into  faculties  (law,  theology,  medicine,  philosophy), 
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though  not  everyone  has  all  the  four  faculties.  A  few  have 
only  two  faculties  (law  and  theology,  or  medicine  and  law). 
To  become  a  lawyer  a  young  man  must  have  graduated  in 
jurisprudence  at  a  university.  No  bar  examination  is  held, 
but  the  degree  admits  him  to  the  bar  unless  he  aspires  to  a 
Government  position  in  either  the  judicial  or  the  executive 
branch ;  in  that  case  the  candidate  has  to  pass  through  rigor- 
ous state  examinations." 

"The  requisites  for  admission  to  the  university  are  sub- 
stantially the  same  in  Germany,  Austria,  and  Switzerland. 
In  France  and  Italy  they  are  not  quite  so  extensive,  but  may 
still  be  considered  to  be  a  collegiate  or  classical  education.  In 
Spain,  Belgium,  Holland,  Denmark,  Sweden,  Norway  and 
Russia,  this  preparatory  education  is  similar,  embracing  the 
classical  languages,  the  higher  mathematics,  natural  science 
and  history,  geography  and  history  of  the  world.  In  some 
countries  this  secondary  education  is  more  thorough  than  in 
others,  but  essentially  it  is  the  same  in  all  countries." 

"  In  England  secondary  education  has  never  become  public 
education.  From  six  to  twelve  years  of  age  the  boy  attends 
an  elementary  school  (either  a  board  or  a  church  school,  both 
of  which  are  aided  by  public  grants).  An  examination 
determines  the  close  of  the  elementary  period.  He  then 
enters  one  of  the  numerous  undefined  and  unclassified  second- 
ary or  preparatory  schools,  or  (if  his  means  allow  him)  one  of 
the  so-called  public  schools  (Eton,  Harrow,  etc.),  or  studies  at 
home  under  a  tutor.  It  is  quite  immaterial  to  the  authorities, 
how  or  where  he  obtains  his  preparation.  An  examination 
determines  his  fitness  for  admission  to  the  study  of  law.  The 
following. rule  is  in  force  in  the  inns  of  court: 

*  Admission  of  students :  Every  person,  not  otherwise  dis- 
qualified, who  shall  have  passed  a  public  examination  at  any 
university  within  the  British  dominions  or  for  a  commission 
in  the  Army  or  Navy,  or  for  the  Indian  civil  service,  or  for 
the  consular  service,  or  for  cadetship  in  the  three  Eastern 
colonies  (Ceylon,  Hongkong,  and  the  Straits  Settlements) 
23 
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shall  be  entitled  to  be  admitted  as  a  student  without  passing  a 
preliminary  examination.  Every  other  person  applying  to  be 
admitted  as  a  student  shall,  before  such  admission,  have 
satisfactorily  passed  an  examination  in  the  following  subjects : 
The  English  language,  the  Latin  language  and  English 
history.  Such  examination  shall  be  conducted  by  a  joint 
board,  to  be  appointed  by  the  four  Inns  of  Court.' 

''  In  France  the  preparatory  course  of  a  law  student  is  as 
follows:  The  primary  school  concludes  its  course  with  the 
pupil's  twelfth  year  of  age,  but  most  of  those  who  intend  to 
pass  through  secondary  schools  enter  special  preparatory 
elementary  schools,  and  at  the  age  of  ten  years  enter  a 
lyceura,  the  course  of  which  is  usually  completed  at  the  close 
of  the  eighteenth  year  of  age.  Graduation  from  a  lyceum 
entitles  to  admission  into  the  University  of  France,  that  is, 
into  any  of  the  numerous  "facult^s"  or  parts  of  the  great 
university  that  embraces  the  academic  and  professional  instruc- 
tion of  entire  France.  An  outline  of  a  course  of  study  pur- 
sued  in  lyceums  m  France  is  here  inserted  to  show  the  require- 
ments of  admission  to  the  study  of  law,  a  study  which  lasts 
from  three  and  a  half  to  four  years. 

''(1)  French, — Grammar  finished;  extracts  from  French 
classics,  poetry  and  prose ;  compositions,  literary  and  scientific ; 

prosody. 

^'  (2)  Latin. — Grammar,  prosody  ;  extracts  from  Phsedrus, 
Ovid,  Nepos,  Virgil,  C«?sar's  Gallic  War,  Quintus  Curtius, 
Lucretius,  Livy,  Cicero,  Horace,  Pliny,  Sallust,  Tacitus ; 
reading,  writing,  translation. 

''  (3)  G-reek. — Grammar,  paradigms  and  syntax  ;  extracts 
from  Xenophon,  Lucian,  Homer,  Herodotus,  Euripides, 
JSophocles,  Plato,  Plutarch,  Aristophanes,  Demosthenes ; 
reading,  writing,  translation. 

*'  (4)  German  or  Fnglish. — Grammar.  English  texts. — 
First  year:  Edgeworth's  Tales,  Aiken  and  Barbauld's 
Evenings  at  Home,  Primer  of  English  History.  Second 
year :  Scott's  Tales  of  a  Grandfather,  Franklin's  Autobiog- 
raphy, Primer  of  Greek  History.  Third  year:  De  Foe's 
Robinson  Crusoe,  Irving's  Voyages  of  Columbus,  History  of 
Rome.     Fourth  year :  Vicar  of  Wakefield,  Tales  from  Shakes- 
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peare,  Macaulay's  History  of  England,  Vol.  I.  Fifth  and 
sixth  years :  Julius  Civaar,  The  Deserted  Village,  The  Trav- 
eller, A  Christmas  Carol,  David  Copperfield,  Extracts  from 
English  Historians.      German  texts  similar  to  the  English. 

'•(;>.)  History. — First  year:  Ancient  History  of  the  Orient 
— Egypt,  Assyria,  Palestine,  Piioenicia,  Persia.  Second  year : 
Greece.  Third  year :  Home.  Fourth  year ;  Europe,  par- 
ticularly France  from  31)5  to  1270  A.  D.  Fifth  year:  Same 
up  to  lt)10.  Sixth  year:  Same  up  to  1781K  Seventh  year: 
Contemporary  history  and  philosophy. 

**  (6)  G-eo(jraphy, — First  year :  Europe  and  the  Mediterra- 
nean l>asin  ;  the  oceans.  Second  year:  Topography  of  Africa, 
Asia,  Oceanica,  and  America;  principal  states,  cities,  com- 
mercial ports,  European  possessions.  Third  year:  Topographi- 
cal and  political  geography  of  France  and  Algiers.  Fourth 
ye.ir :  Physical,  political,  and  commercial  geography  of 
Europe.  Fifth  year:  The  other  continents.  Sixth  year: 
Physical,  political,  and  commercial  geography  of  France  and 
its  colonies,  also  administrative  and  economical  aspects. 

''(7)  Arithmetic  and  m<ttliemati('S. — First  year:  Review  of 
fundamental  rules ;  common  and  decimal  fractions ;  meusur- 
ation  ;  elements  of  mathematical  geography.  Second  year : 
Rule  of  three,  percentage,  simple  interest,  discount,  mensura- 
tion of  solids;  arithmetic  completed.  Third  year:  Plane 
geometry.  Fourth  year :  Algebra  through  fractions,  plane 
geometry  completed.  Fifth  year :  Algebra  through  equations 
of  the  second  degree ;  solid  geometry.  Sixth  year :  Geometry 
and  trigonometry  ;  cosmography  or  astronomy.  Seven tli  year : 
Review  of  entire  course  in  mathematics,  with  practical  appli- 
cations. 

''  (8)  Natural  history,  lyhysics^  and  chemistry. — First  year : 
Zo()logy  (vertebrata  and  articulata).  Second  year :  Botany, 
grand  divisions  of  vegetable  kingdom  (phanerogamia  and 
cryptogamia).  Third  year:  Geology.  Fourth  year:  Physics, 
properties  of  matter,  mechanics.  Fifth  year :  Physics,  elec- 
tricity, magnetism,  acoustics.  Sixth  year:  Chemistry,  inor- 
ganic and  organic.  Seventh  year :  Physics  and  chemistry, 
optics,  and  review  of  both  sciences  extended  in  practical  appli- 
cations.    Anatomy  and  physiology  of  animals  and  plants. 

''  ( 0)  Philosophy  in  seventh  year :  This  course  consists  of 
lectures  and  the  reading  of  one  Latin,  one  Greek,  and  two 
French  authors.     It  includes  an  account  of  sensibility,  Intel- 
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ligence,  and  volition,  of  formal  and  applied  logic,  of  conscience 
and  duty,  family  and  country,  of  political  duty,  of  labor,  cap- 
ital and  property,  of  immortality  and  natural  religion. 

"(10)  Drawing, — First  and  second  years  :  Perspective  with 
shadows,  drawing  from  ornaments  in  relief,  from  architectural 
fragments,  from  the  human  head.  Third  year:  From  archi- 
tectural fragments,  the  human  body,  from  prints  of  bas-reliefs ; 
some  mechanical  drawing  of  architectural  designs.  Fourth, 
fifth,  and  sixth  years :  Decorative  figures,  caryatides,  friezes, 
Doric,  Ionic  and  Corinthian  columns,  the  human  figure,  and 
figures  of  animals. 

'^  In  Germany  and  Austria  the  boy,  after  completing  his  ele- 
mentary education,  enters  a  gyvmasium  (classical  secondary 
school),  a  typical  course  of  which  is  here  submitted  in  outline : 

''(1)  lleligioii. — Biblical  history  of  the  Old,  and  especially 
the  New,  Testament;  catechism,  with  Bible  verses  (and  quo- 
tations from  tradition),  serving  as  evidence ;  the  movable  festi- 
vals of  the  church ;  memorizing  of  favorite  selected  hymns ; 
acquaintance  with  important  contents  of  the  holy  Scriptures, 
especially  the  New  Testament,  of  which  leading  chapters  are 
to  be  read  in  the  original  text;  acquaintance,  also,  with  the 
undisputed  facts  concerning  the  origin  of  the  different  books 
of  the  Bible;  main  points  of  religious  ethics  and  the  creed; 
knowledge  of  the  chief  epochs  of  church  history  and  its  dis- 
tinguished representatives  (notably  the  lives  of  the  great  saints). 

''(2)  German. — Knowledge  of  the  most  important  rules  of 
etymology  and  syntax ;  acquaintance  with  the  great  epochs  of 
the  national  literature ;  reading  of  classical  works  of  modern 
literature,  poetry  and  prose ;  memorizing  of  selected  ballads 
and  memory  gems ;  acquaintance  with  the  forms  of  poetry 
and  prose;  correct  use  of  written  language  for  the  purpose  of 
expressing  one's  own  thoughts,  and  in  composing  essays  on 
subjects  lying  within  the  student's  own  compass  of  thought 
and  experience ;  simple  rhetorical  practice  and  oral  discussion 
of  themes  after  due  preparation  in  writing. 

"  (3)  Latin. — Facility  in  the  application  of  etymology  and 
syntax  ;  acquisition  of  a  vocabulary  sufficient  for  the  compre- 
hension of  the  writings  of  the  classic  period  (as  far  as  their 
contents  are  not  specifically  technical),  and  for  the  pursuit  of 
professional  studies,  as  well  as  sufficient  for  the  acquisition  of 
modern  languages  derived  from  Latin  ;  reading  of  selected 
number  of  noted  works  of  classical  literature  suitable  to  the 
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degree  of  proficiency  of  the  students.  This  reading,  going 
hand  in  hand  with  grammatical  analysis,  should  lead  both  to 
comprehension  of  the  contents  and  appreciation  of  the  form. 
Skill  in  writing  Latin  within  the  limits  of  expressions  learned 
by  reading.  Compositions  should  be  made  with  some  degree 
of  ease  and  without  coarse  inaccuracies. 

"  (4)  Greek. — Facility  in  the  Attic  etymology  and  acquaint- 
ance with  that  of  the  epic  dialect ;  knowledge  of  the  funda- 
mental rules  of  syntax  ;  acquisition  of  a  sufficient  vocabulary  ; 
reading  of  the  most  noted  works  in  classical  literature,  poetry, 
and  prose,  so  that  an  abiding  impression  is  caused  of  the  value 
of  (rreek  literature  and  its  influence  upon  the  development  of 
the  various  modern  literatures. 

'•  (5)  French, — Facility  in  French  etymology  and  the  funda- 
mental rules  of  syntax ;  acquirement  of  a  vocabulary  which 
will  enable  the  students  to  understand  French  books  of  not 
too  difficult  a  style,  and  ability  to  speak  and  write  French 
within  certain  limits.  No  coarse  inaccuracies  should  occur  in 
this. 

'*  (♦])  Hebrew  (an  optional  study). — Instruction  in  Hebrew  is 
offered  in  the  two  highest  grades  only.  Its  aim  is  :  Elements 
of  etymology ;  reading  of  easy  selections  from  the  Old  Testa- 
ment. 

Enfiliah  is  omitted. 

''(7)  Arithmetic  and  mathematics. — Facility  in  operating 
with  denominate  numbers  and  business  rules.  Application  of 
arithmetic  in  evcry-day  occurrences  of  practical  life.  Arithme- 
tic up  to  the  development  of  the  binomial  theorem,  and  algebra 
to  equations  of  the  second  degree  (inclusive).  Plane  and  solid 
geometry,  plane  trigonometry.  In  all  these  branches  atten- 
tion is  to  be  paid  not  only  to  knowledge  resting  on  a  firm  basis 
of  thorough  comprehension,  but  also  at  skill  in  its  application. 

"  (8)  Historj/. — Knowledge  of  great  events  in  the  history  of 
the  world  which  caused  epochs;  biographies  of  leading  per- 
sonao;es  in  them,  chiefly  from  the  Greek,  Roman,  and  German 
history.  Knowledge  of  important  dates,  and  thorough 
acquaintance  with  the  seats  of  historical  occurrences. 

''  (9)  Geoifraph]/. — The  principles  of  mathematical  geogra- 
pliy.  Knowledge  of  important  topographical  conditions  of  the 
earth,  and  the  relation  between  these  conditions  and  the  pres- 
ent political  divisions.  More  extended  knowledge  of  central 
Europe  in  both  its  topographical  and  political  aspects. 
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"(10)  Natural  History, — Botany :  Knowledge  of  the  most 
important  families  of  the  natural  system  and  of  the  classes  of 
the  artificial  system  of  Linnt^  Analysis  of  plants. — Zoology: 
Knowledge  of  the  most  important  orders  of  the  classes  of  ver- 
tebrates ;  also,  some  representatives  of  other  classes  of  the 
animal  kingdom.  Mineralogy:  Knowledge  of  the  simplest 
crystal  forms,  particularly  of  important  minerals. 

"(11)  Phym'S  and  chemistry, — Knowledge  of  important 
phenomena  and  laws  from  the  various  branches  of  physics ; 
also,  the  simplest  parts  of  chemistry.  The  essentials  of 
physicial  geography. 

"  (12)  Draiving, — Practice  of  the  eye  in  recognizing  forms, 
and  practice  in  measuring  with  the  eye.  Skill  in  correct 
imitation  of  flat-surfaced  ornaments  and  of  simple  solids. 

"Note. — In  (xymnasium,  drawing  is  obligatory  in  the 
lowest  grades  ;   in  the  upper  ones  it  is  an  elective  study. 

"(18)  OymyutHtics. — Calisthenics,  marching,  and  gymnas- 
tics with  apparatus.     Obligatory  for  all  grades. 

"  (14)  Vocal  music, — Songs  of  four  parts.  Theory  of 
music.     Students  of  the  upper  grades  are  excused  from  this. 

"  In  Switzerland  the  secondary  schools  are  similar  to  those  of 
Germany  and  France.  They  are  called  cantonal  schools, 
being  usually  located  in  the  center  of  a  canton  and  maintained 
by  the  cantonal  government. 

"  In  order  to  see  how  rigorously  the  universities  guard  their 
doors  from  intruders  not  properly  qualified  to  take  up  profes- 
sional studies,  the  conditions  of  admission  to  the  University 
of  Geneva  are  quoted  here: 

"(1)  Students  are  matriculated  without  examination  for 
admission,  if  tliey  have  obtained  a  diploma  of  graduation  from 
the  classic  or  modern  section  of  the  Geneva  gymnasium. 
(2)  The  bachelors  of  letters  of  the  University  of  Geneva  are 
also  admitted  without  examination.  (3)  All  those  who  show 
by  di}>loma  or  certificate  that  they  have  gone  through  a  course 
of  study  e(iuivalent  to  1  and  2,  either  in  Swiss  or  other 
classical  schools.  (4)  Xonraatriculatcd  students,  so-called 
auditors  or  sf)ecial  students  may  be  admitted  to  lectures  on 
special  subjects,  provided  tliey  have  reached  the  required  age, 
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but   they   can    not  graduate   nor   participate    in    the  official 
benefits  arising  from  university  study. 

*'  In  Italy  secondary  education  is  ofiered  in  the  "  Ginnasi  " 
and  "Licei."  The  course  of  study  in  the  ginnasi  and  licei 
extends  through  eight  years ;  the  first  five  in  the  ginnasio, 
then  three  in  the  liceo.  The  gymnasial  studies  are  Italian, 
Latin,  Greek,  arithmetic,  history,  and  geography,  and  the 
elements  of  instruction  in  Roman  and  Greek  archix^ology. 
The  studies  of  the  liceo  tend  toward  a  higher  development,  for 
they  cover  philosophy,  mathematics,  physics  and  elements  of 
chemistry,  Italian,  Roman,  and  Greek  literature,  history  and 
geography,  and  natural  history.  Drawing  and  modern 
languages  are  optional  branches.  Gymnastics  are  obligatory 
if  the  student  desires  to  be  admitted  to  the  examinations. 
The  "  licenza  ginnasiale,"  or  graduation  diploma  from  the 
ginnasio,  is  required  for  a  number  of  employments  under 
government.  The  *'  licenza  liceale,"  or  graduation  diploma 
from  the  *' liceo  "  is  required  for  admission   to  the  university. 

''  In  Belgium,  Holland,  Denmark,  Norway  and  Sweden,  as 
well  as  in  Spain,  Hungary,  the  Balkan  Principalities,  and 
Russia,  secondary  schools,  called  variously  lyceums,  gym- 
nasiums, classical  schools,  or  preparatory  schools,  prepare  for 
the  university,  which  in  all  these  countries  are  professional 
schools  or  higher  seats  of  learning.  Belgium  and  Spain 
follow  the  example  of  France  and  Italy,  while  Holland, 
Denmark,  Norway  and  Sweden  follow  that  of  Germany,  in 
their  reciuiremcnts  for  admission  to  the  university.  There 
certainly  are  differences  in  the  various  courses  of  study  of 
secondary  schools,  one  country  laying  more  stress  upon 
modern  languages,  another  upon  ancient  languages,  but 
essentiallv  tliev  offer  a  colleijiate  education  (Latin  and  some-' 
times  Greek,  or  modern  languages,  the  mother  tongue  and  its 
literature,  arithmetic,  and  mathematics,  natural  science  and 
history,  geography  and  history  of  the  world,  drawing,  music, 
and  gymnastics). 
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'*  The  secondary  schools  that  lead  up  to  the  universities  or 
professional  schools  offer  no  degrees  (except  in  France  and 
Switzerland),  such  as  B.  A.,  for  in  continental  Europe  the 
degree  of  doctor  is  acquired  in  the  university  only  (LL.  D., 
D.  Jur.,  M.  D.,  Ph.  D.)." 

It  appears  that  in  continental  Europe  a  collegiate  education 
is  a  conditio  sine  qua  non.  To  require,  as  the  Committee 
recommends,  a  high  school  education  is  a  very  modest  condition 
in  comparison,  and  one  that  may  well  be  insisted  on  by  a  pro- 
fession that  prides  itself  on  being  '"learned."  The  time  has 
not  come  in  this  country  when  it  is  possible  to  require  a  col- 
lege education  of  all  persons  who  propose  to  practice  law,  but 
the  time  has  come,  in  the  opinion  of  the  Committee,  when 
proper  professional  respect  makes  it  necessary  to  demand  that 
all  such  persons  should  possess  the  equivalent  of  a  high  school 
education. 

The  Medical  School  of  Johns  Hopkins  University  requires 
a  college  degree  as  a  requisite  for  admission,  and  the  Medical 
School  of  Harvard  University  has  recently  taken  action 
looking  in  the  same  direction.  It  is  gratifying  to  note  that 
similar  action  has  been  taken  by  the  authorities  of  the  Harvard 
Liw  School.  The  question  may  well  be  asked :  "  if  our 
liiwyers  and  doctors  are  not  to  be  college  graduates,  who  shall 
be,  besides  ministers  and  college  professors?" 

Again,  persons  who  come  to  the  Bar  in  the  United  States, 
w4iether  through  the  law  school  or  by  way  of  the  lawyer's 
office,  have  little  or  no  knowledge  of  Political  or  Social 
Science,  unless  they  have  had  the  good  fortune  of  a  college 
training.  The  Committee  cannot  but  express  its  convictions 
that  all  lawyers  should  have  a  knowledge  of  the  sciences  to 
wliich  reference  has  been  made. 

At  the  meeting  of  this  Association,  held  in  1895,  the  follow- 
ing resolution  was  adopted : 

""  Resolredy  That  the  American  Bar  Association  recommends 
that  Congress,  in  aid  of  the  better  promulgation  of  Federal 
Law    and    Jurisprudence,    provide    that    the    publications    of 
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the  government,  espeoially  Acts  of  Congress,  the  opinions  of 
the  Attorney-General,  and  all  other  oflScial  documents  which 
may  aid  a  better  legal  education,  be  regularly  furnished  to  all 
the  incorporated  law  schools,  and  the  law  departments  of  incor- 
porated colleges  and  universities  in  the  United  States." 

The  Committee  was  directed  to  take  charge  of  the  matter, 
and  communicate  the  resolution  to  such  oflScers  of  the  govern- 
ment as  may  seem  to  them  proper. 

(Proceedings  of  the  Association,  1895,  page  43.) 

At  the  last  meeting  of  the  Association  the  Committee 
reported  progress. 

(Proceedings  of  the  Association,  1896,  page  376.) 

No  action  on  the  part  of  the  Committee  since  the  last 
meeting  of  the  Association  has  been  practicable.  An  Act  of 
Congress  would  be  required,  and  the  passage  of  such  an  Act, 
as  is  well  known,  was  not  practicable  at  the  last  session  of 
Congress. 

The  Committee  submits  herewith  the  usual  table  showing 
the  number  of  students  and  other  facts  in  connection  with  the 
Law  Schools  of  the  country.  They  are  indebted  for  this 
table,  as  well  as  another  table  herewith  submitted,  to  the 
courtesy  of  Dr.  W.  T.  Harris,  U.  S.  Commissioner  of  Educa- 
tion, and  his  assistant.  Dr.  A.  E.  Miller.  The  tables  are  taken 
from  the  advance  sheets  of  the  Report  of  the  Commissioner  for 
the  current  year. 

The  Committee  takes  occasion  again  to  call  the  attention  of 
the  Association  to  the  remarkable  increase  in  the  number  of 
students  in  the  Law  Schools. 

The  Committee  refers  to  tables  filed  with  its  report  to  this 
Association  in  1891,  page  354.  The  number  of  students  in 
the  Law  Schools  in  1878  was  3,012.  In  1890  the  number 
had  increased  to  about  3,517,  an  increase  of  505,  or  about  17 
per  cent,  in  twelve  years.  In  1895-96,  the  number  had 
increased  to  9,607,  an  increase  of  6,090,  or  about  175  per 
cent,  in  five  years. 

The  Committee  submits  herewith  a  table  showing  the 
increase  in  the  number  of  stu<lents  by  years,  and  in  parallel 
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columns  the  incre.ise  in  the  number  of  students  in  the  medical 
and  theological  schools  and  the  schools  of  dentistry,  pharmacy, 
etc.  Data  relating  to  other  occupations  do  not  appear  to  be 
attainable.  It  appears  from  the  figures  contained  in  the  table, 
that  while  there  has  been  an  increase  in  the  number  of  stud- 
ents in  the  schools  of  Theology  and  of  Medicine,  etc.,  the 
increase  has  not  been  nearly  so  great  as  in  the  Law  Schools. 
For  some  reason  the  number  of  students  in  the  Law  Schools  has 
suddenly  and  rapidly  increased.  An  increase  of  175  per  cent, 
in  five  years  compared  with  an  increase  of  only  17  per  cent, 
in  the  previous  twelve  years,  is  a  phenomenon  only  to  be 
explained  by  th<^  existence  of  some  unusual  and  powerful 
cause.  This  is  a  matter  which  in  the  opinion  of  the  Committee 
is  for  raanv  reasons,  worthy  of  the  careful  consideration  of  the 
members  of  this  Association. 

The  Reports  of  the  Commissioner  of  Education  from  which 
the  figures  for  the  earlier  years  were  taken  were  incomplete ; 
a  number  of  schools  being  omitted.  This  fact,  however, 
makes  the  recent  rapid  increase  more  marked.  In  this  con- 
nection, it  may  be  observed  that  all  the  large  schools  were 
included. 

The  Committee  is  not  prepared  at  present  to  express  any 
final  opinion  about  the  cause  of  this  sudden  and  phenomenal 
popularity  of  the  legal  profession,  or  at  least  of  hnv  schools. 
The  matter  has  received  the  careful  consideration  of  the  Com- 
mittee, and  several  reasons  have  occurred  to  or  been  suggested 
to  it. 

It  is  now  generally  believed  that  the  Law  School  and  not 
the  office,  is  the  place  to  obtain  a  legal  education ;  this  opinion 
has  not  ahviys  prevailed.  The  change  in  the  opinion  of  the 
profession  has  doubtless  had  an  influence  in  increasing  the 
number  of  students  in  the  schools.  It  is  not  possible  to  ascer- 
tain dofiaitely,  the  number  of  those  who  studied  in  oflSces,  as 
no  record  exists  so  far  as  tlie  Committee  can  discover,  from 
which  this  information  can  be  obtained.  It  appears  from  Mr. 
Fox's    piper    read    last   year   before    the    Section    of   Legal 
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Education,  that  of  the  1,051  students  examined  by  the  New 
York  State  Board  of  Law  Examiners  in  three  years,  only  257, 
or  less  than  one-fourth,  studied  exclusively  in  offices.  If  the 
same  proportion  exists  in  other  States,  it  is  evident  that  even 
if  all  the  students  had  abandoned  the  office  for  the  law  school, 
this  would  not  account  for  the  increased  number.  The  Com- 
mittee do  not  think  this  cause  alone  would  account  for  the 
large  increase.  An  increase  from  17  per  cent,  in  twelve 
years  to  175  per  cent,  in  five  years  required  the  influence  of 
more  powerful  causes. 

It  is  thought  by  some  that  the  increase  is  largely  due  to  the 
fact  that  the  Medical  and  other  professional  schools,  the 
schools  of  science  where  chemists,  engineers,  etc.,  are  edu- 
cated, and  even  the  dental  schools  and  schools  of  pharmacy, 
have  recently  increased  their  requirements  for  admission  and 
graduation.  As  already  stated,  some  of  the  medical  schools 
now  require  the  college  degree  of  B.  A.,  or  its  equivalent,  for 
admission,  and  have  four  year  courses  of  professional  study. 

Most,  if  not  all,  the  reputable  medical  schools  of  the  coun- 
try now  require  a  four  years*  course  of  study,  with  a  good 
standard  of  preliminary  education.  The  schools  of  science 
have,  at  least,  three  year  courses  of  study,  with  good  entrance 
examinations.  The  dental  schools  and  many  scliools  of  phar- 
macy now  have  three  year  courses. 

It  is  argued  by  some  that  this  ac(;ounts,  in  part,  for  the 
rapid  increase  in  the  number  of  law  students.  The  standard  , 
of  letjal  education  is  so  low,  that  it  is  verv  easv  to  enter  the 
profession.  A  less  outlay  of  time  and  money  is  required  in 
some  parts  of  the  country  to  become  a  lawyer,  than  a  physi- 
cian, clergyman,  dentist,  apoihecary,  or  veterinary  surgeon. 
The  consequence,  it  has  been  suggested,  has  been  that  many 
young  men  who  have  not  been  able  to  enter  the  others  schools, 
or  have  not  the  inclination  to  properly  prepare  themselves  for 
their  future  occupation,  have  sought  the  law.  If  this  is  true, 
the  result  must  inevitably  be  to  elevate  the  other  occupations 
and,  relatively  at  least,  degrade  our  own  professicm.     This  is 
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an  explanation  which,  if  true,  cannot  be  contemplated  by  any 
member  of  this  Association,  or  any  other  member  of  the  pro- 
fession, without  intense  anxiety  and  chagrin ;  but  the  Com- 
mittee is  not  prepared  to  express  any  final  opinion  as  to  the 
truth  of  this  explanation. 

The  importance  of  a  proper  training  for  the  Bar  has  been 
so  often  referred  to  in  the  reports  of  our  predecessors,  and  in 
the  numerous  able  addresses  delivered,  and  papers  read,  before 
this  Association,  and  the  Section  of  Legal  Education,  that  it 
is  now  superflous  to  say  anything  on  this  subject. 

The  place  of  the  lawyer  in  our  country  is  one  of  leadership ; 
a  place  of  dignity,  power  and  trust.  Ills  has  always  been  the 
guiding  hand  in  public  affairs.  To  maintain  the  power  and 
prestige  of  the  Bar,  is  not  only  a  professional  but  a  public 
duty.  The  law  and  its  administrators  are  closely  associated, 
as  they  naturally  must  be  in  the  public  mind.  Whatever 
diminishes  the  public  respect  for  the  Bar  must  necessarily 
affect  the  respect  felt  for  the  law.  In  a  government  of  the 
people  like  ours,  respect  for  the  law  is  the  corner  stone  of  our 
institutions.  If  it  is  true  that  there  has  been  a  large  influx 
of  inadequately  prepared  young  men  into  the  Bar,  as  the  fig- 
ures we  have  referred  to  would  seem  to  indicate,  it  is  easy  to 
see  that  the  consequence  will  very  soon  be  that  the  profession 
will  suffer  in  dignity  and  prestige.  A  greatly  diminished 
respect  for  the  Bar  must  inevitably  follow  the  necessary  con- 
,  fession  that  a  lawyer  is  less  learned  than  a  clergyman,  physi- 
cian, dentist,  apothecary  or  veterinary  surgeon.  This  is  a 
result  the  Committee  cannot  but  think  to  be  a  great  public 
evil. 

The  influence  of  the  lawyer  in  the  government  of  a  state  is 
not  generally  understood  or  appreciated.  It  is  a  mistake  to 
suppose  that  his  place  in  the  community  is  the  same  as  that  of 
any  other  citizen.  lie  not  only  plays  an  important  part  in 
the  administration  of  justice,  but  is  a  leader  in  political 
thought  and  action.  To  quote  from  a  report  submitted  to  this 
Association  by  our  predecessors  : 
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*'  The  mind  of  the  lawyer  is  the  essential  part  of  the 
machinery  of  justice;  no  progress  or  reforms  can  be  made 
until  the  lawyers  are  ready.  Their  influence  at  the  bar,  on 
the  bench,  and  in  legislation  is  practically  omnipotent.  The 
progress  of  the  law  means  the  progress  of  the  lawyer,  not  of 
a  few  talented  men  who  are  on  the  outposts  of  legal  thought, 
but  the  great  army  of  the  commonplace  who  constitute  the 
majority  in  every  occupation.  What  the  lawyers  do  not  under- 
stand, or  what  they  pronounce  visionary  and  impracticable, 
will  not  be  accepted  by  the  legislatures  or  courts  of  the  coun- 
try. It  is  conceded  that  the  development  of  the  higher  juris- 
prudence has  become  essential  to  the  continuance  of  the  sys- 
tem, inasmuch  as  the  railroads,  telegraph,  and  ocean  racers 
have  brought  countries  into  close  communication  which  a  cen- 
tury ago  were  distant  and  hardly  known,  when  commerce  is 
extended  all  over  the  globe  and  our  citizens  are  called  for 
business  and  pleasure  to  the  most  distant  countries,  where  they 
purchase  property,  incur  obligations,  or  acquire  rights.  It  is 
not  enough  that  an  American  lawyer  shall  now  know  the 
decisions  and  statutes  of  his  own  State,  or  even  of  his  own 
country,  to  which  the  course  of  study  is  now  for  the  most  part 
confined." 

Such  being  the  case,  it  is  evident  that  the  public  have  a 
great  interest  in  his  competency  and  character.  It  is  very 
difficult  to  procure  legislation  on  any  subject  when  the  lawyer 
pronounces  the  object  unwise  or  impracticable,  and  when  laws 
are  passed,  the  power  and  influence  of  the  lawyer  is  still  potent 
in  their  interpretation  and  execution. 

This  Committee  has  in  previous  reports  called  attention  to 
the  fact  that  the  Law  Schools  do  little  to  train  a  lawyer  for 
the  public  career  he  is  so  frequently  called  on  to  follow,  or  for 
the  position  of  leadership  in  public  aiFairs  he  generally  does 
and  ought  to  occupy.  The  course  of  study  is  too  technical ; 
it  is  confined  to  those  branches  of  private  law  which  a  student 
will  find  most  useful  in  the  early  years  of  his  practice,  and  the 
more  liberal  studies  are  generally  neglected.  The  Committee 
appreciates  the  practical  difiiculties  in  the  way  of  progress. 
The  functions  of  the  College  and  Law  School  are  distinct, 
although  the  limits  of  each  are  somewhat  uncertain.     Proper 
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CO- operation  does  not  yet  appear  to  have  been  established 
between  them.  It  is  said  by  many  that  the  function  of  the 
Law  School  is  to  educate  lawyers,  meaning  attorneys  and 
counsellors,  and  not  statesmen,  and  it  is  then  said  that  history, 
political  science,  international  law,  in  fact  public  law  generally, 
except  so  far  as  it  affects  controversies  between  individuals, 
have  no  place  in  the  Law  School  curriculum,  but  belong  to  the 
College  course.  In  this  connection  it  should  be  remembered 
as  a  practical  matter,  that  less  than  one-fourth  of  the  law 
students  of  the  country  are  College  graduates.  The  Com- 
mittee believes  that  it  being  a  fact  that  the  lawyer  is  the  leader 
in  political  thought  and  action,  any  view  of  legal  education 
which  ignores  this  fact  is  inadequate.  It  is  not  the  purpose  of 
the  Committee  at  present  to  discuss  the  functions  of  the  Law 
School  and  College.  The  Committee  understands  the  practical 
difficulties  connected  with  the  subject  at  present,  but  it  is 
hoped  that  very  soon  the  various  branches  of  history,  public 
law  and  political  science  will  receive  either  in  the  Law  Schools, 
or  through  some  plan  of  co-operation  between  the  Law  School 
and  the  College,  that  careful  attention  now  given  to  private  law, 
and  that  plans  will  be  formed  whereby  the  coming  generation 
will  be  properly  trained  for  these  public  duties  which  they  will 
be  called  on  to  perform. 

It  is  probably  impracticable  at  present  for  many  of  the  Law 
Schools  to  m:ike  any  considerable  extensions  to  the  course  of 
study.  It  is  probable  that  little  can  be  done  at  present  in  the 
undergraduate  course,  beyond  the  instruction  in  private  law, 
which  a  student  will  require  in  the  early  years  of  his  practice. 
It  appears  certain  that  many  of  the  young  men  do  not  under- 
stand the  importance  of,  or  will  not  consent  to,  a  more  extended 
course  of  study,  and  that  public  sentiment  will  not  require  it. 
Under  these  circumstances  the  Committee  renews  the  recom- 
mendation made  in  the  report  of  its  predecessors,  (Proceedings 
for  18i'2,  page  328),  that  for  those  who  desire  to  do  so,  pro- 
vision be  made  by  Post-graduate  courses  and  electives  for  more 
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extended  courses  of  study  in   History,   Political   Science  and 
Public  Law. 

It  is  unfortunate  that  the  Law  Schools,  or  most  of  them 
are  without  endowment  and  must  depend  on  the  fees  of  stu- 
dents. They  must,  therefore,  either  meet  the  popular  idea  of 
a  lefjiil  education  or  close  their  doors,  or  at  least  suffer  from 
the  inconveniences  of  a  diminished  revenue. 

While  the  Committee  feels  that  much  is  yet  to  be  desired, 
it  feels  that  much  has  already  been  done  towards  better 
things.  The  establishment  of  a  standard  of  preliminary 
examination,  even  of  the  character  of  that  we  have  outlined, 
which  falls  so  far  behind  what  is  required  in  some  of  the  other 
professions,  and  in  most  foreign  countries,  is  still  a  step  in  the 
rii'ht  direction. 

This  Association,  in  1892,  (Proceedings  1892,  pages  9  and 
and  20)  recommended  that  the  power  of  admitting  to  the  Bar 
in  each  State  be  lodged  in  the  highest  courts  of  the  State,  and 
that  the  examination  of  candidates  be  referred  to  a  permanent 
commission  appointed  by  the  court. 

Your  committee  are  now  gratified  to  report  that  this  plan 
has  been  adopted  in  a  number  of  States.  It  appears  to  have 
been  first  adopted  in  Wisconsin  by  the  Act  of  1885  (amended 
by  the  Acts  of  1891  and  1897).  It  is  provided  that  the 
Supreme  Court  shall  appoint  a  board  of  five  examiners.  The 
board  is  required  to  meet  once  or  more  in  each  year  at  the 
State  Capital  and  at  such  other  times  and  places  as  the  court 
shall  direct.  The  members  of  the  board  are  paid  out  of  the 
State  Treasury  a  compensation  not  exceeding  ten  dollars  per 
day  and  their  actual  and  necessary  expenses. 

In  Minnesota  it  is  provided  (General  Statutes,  Chapter  88, 
Laws  of  1891,  Chapter  36)  that  the  Supreme  Court  shall 
appoint  a  Board  of  seven  examiners,  one  from  each  con- 
gressional district.  The  term  of  oflBce  is  three  years,  a  certain 
number  going  out  of  oflSce  aunually.  It  is  provided  that  the 
board  shall  elect  a  President,  Secretary  and  Treasurer ;  shall 
have  its  headquarters  at  the  Capital ;  and  shall  have  a  com- 
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mon  seal.  The  President  and  Secretary  have  power  to 
administer  oaths.  Examinations  are  required  to  be  both 
written  and  oral  and  are  to  be  held  at  such  places  in  the 
State  as  the  Supreme  Court  shall  direct  and  at  such  times  as 
the  Board  may  determine.  The  board  is  required  to  hold  at 
least  three  meetings  every  year.  All  applicants  must  pay  a 
fee  of  fifteen  dollars.  The  Secretarv  is  to  be  allowed  such 
compensation  from  the  fees  paid  as  the  Board  shall  determine. 

New  York,  by  the  Act  of  1894,  Chapter  760,  created  a  State 
Board  of  Law  Examiners.  The  members  of  the  Board  are 
required  to  be  members  of  the  Bar  of  at  least  ten  years' 
standing,  and  are  appointed  by  the  Court  of  Appeals.  The 
Court  of  Appeals  prescribes  rules  and  fixes  the  compensation 
of  the  members  of  the  Board.  Applicants  for  examination 
pay  a  fee  of  fifteen  dollars,  which  entitles  them  to  not  exceed- 
ing three  examinations. 

Michigan,  by  the  Act  of  1895  (amended  by  the  Act  of 
1897,  Chapter  205)  has  created  a  board  of  five  examiners,  to 
be  appointed  by  the  Governor  on  the  recommendation  of  the 
Supreme  Court.  The  board  is  appointed  for  five  years,  one 
member  going  out  of  office  every  year.  The  board  is  required 
to  meet  at  the  capital  at  least  twice  in  each  year  and  also  at 
such  other  times  and  places  as  the  Supreme  Court  may  direct. 
The  members  of  the  board  are  to  be  paid  ten  dollars  per  day 
and  their  expenses,  payable  out  of  the  fees  paid  by  students. 

Massachusetts,  by  the  Act  of  1897,  Chapter  508,  has 
created  a  board  of  five  examiners,  no  two  of  which  shall  be 
from  the  same  county.  They  are  to  be  appointed  by  the 
Supreme  Court  of  the  State.  The  board  may  determine  the 
time  and  place  of  meeting  and  make  rules  for  the  conduct  of 
examinations,  subject  to  the  control  of  the  Supreme  Court. 
This  Court  fixes  the  compensation  of  members  of  the  board, 
which  is  paid  out  of  the  fees.  The  fee  paid  by  applicants  is 
ten  dollars  for  the  first  examination  and  five  dollars  for  any 
subsequent  examination. 

Florida,  by  the  Act  of  1896,  created  a  board  of  five 
examiners,  to  be  appointed  by  the   Supreme   Court  of   the 
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State  and  to  hold  ofiBce  for  five  years.  This  law  has  been 
held  to  be  unconstitutional  by  the  Supreme  Court  of  Florida. 
The  Constitution  of  Florida  provides  that  all  oflBcers  shall  be 
appointed  by  the  Governor  and  shall  be  appointed  for  four 
years.  It  was  decided  in  the  case  of  State  of  Florida,  ex  reh 
Lee  J.  Clayett,  Relator,  vs,  William  A.  Hocker,  Judge  o^  the 
Circuit  Court  for  the  Fifth  Judicial  Circuit  of  Florida,  Respond- 
ent, that  the  members  of  the  Board  of  Law  Examiners  were 
oflBcers  within  the  meaning  of  this  provision  of  the  Constitution 
and  the  law  providing  for  their  appointment  by  the  Supreme 
Court  instead  of  by  the  Governor  and  for  five  years  was  invalid. 

In  West  Virginia,  the  Faculty  of  Law  of  the  University  of 
West  Virginia  is  constituted  a  permanent  examining  board. 

At  the  last  session  of  the  Maine  Legislature  a  bill  .was- 
introduced  to  create  a  State  Board  of  Law  Examiners,  but 
your  Committee  are  not  informed  as  to  the  action  taken  by  the 
Legislature. 

At  the  annual  meeting  of  the  Maryland  State  Bar  Associa- 
tion held  in  July,  the  Committee  on  Education  submitted  a 
report  on  the  "  Condition  of  Legal  Education  in  Maryland." 
They  recommended  the  creation  of  a  State  Board  of  Law 
Examiners  and  submitted  the  draft  of  law  for  the  approval  of 
the  Association.  After  some  discussion,  the  resolutions 
submitted  by  the  Committee  and  the  draft  of  the  proposed 
law  were  amended  by  the  Association  by  inserting  a  clause 
requiring  a  three  years'  course  of  study  instead  of  two,  as 
proposed  by  the  Committee.  The  resolutions  were  then 
passed  unanimously.  The  Association  would  probably  have 
further  amended  the  resolutions  and  required  severe  pre- 
liminary examinations  had  not  the  Committee  discouraged 
such  action,  fearing  that  it  might  not  be  practicable  to  carry 
a  bill  making  such  a  decided  advance,  through  the  Legislature. 
A  resolution  was,  however,  passed  instructing  the  Committee 
to  prepare  and  submit  to  the  Association  at  its  next  meeting 
a  plan  of  preliminary  examinations.  This  result  was, 
doubtless,  due,  in  a  large  degree,  to  the  very  able  address  of 
24 
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the  President  of  the  Association,  Chief  Judge  MeSherry,  of 
the  Court  of  Appeals  of  Maryland,  in  which  he  spoke  most 
forcibly  and  eloquently  on  the  necessity  for  a  better  training 
for  the  bar. 

The  Committee  are  informed  that  the  effect  of  the  plan  of 
State  Boards  of  Law  Examiners  has  been  most  beneficial  in 
raising  the  standard  of  admission  and  has  resulted  in  a  decided 
improvement  in  the  character  and  attainments  of  those 
admitted  to  the  Bar. 

It  is  recognized  by  the  Committee  that  examinations  and 
other  formal  requirements  are  not  the  only  forces  tending  to 
exclude  from  the  profession  men  of  insufficient  training. 
There  is  no  doubt  that  often  the  mere  presence  in  the  pro- 
fession of  men  possessing  thorough  education,  great  technical 
skill  and  high  ideals,  causes  the  local  bar  and  the  surrounding 
public  to  insist,  almost  instinctively,  upon  the  obtaining  of 
respectable  general  and  professional  education  by  the  young 
men  who  aspire  to  be  the  counsellors  and  judges  of  the  next 
generation.  Thus,  even  in  the  total  absence  of  strict  formal 
requirements  as  to  periods  of  study  and  as  to  examinations,  it 
is  perfectly  possible  that  a  high  standard  may  be  maintained ; 
and,  indeed,  both  in  this  country  and  abroad,  there  have  been 
examples  of  this  beneficent  and  automatic  mode  of  regulating 
admission  to  the  Bar.  Conversely,  it  must  be  admitted  that 
even  the  most  stringent  formal  requirements  will  fail  if  they 
be  administered  by  persons  whose  professional  ideals  are  low. 
Nevertheless,  formal  requirements  have  an  elevating  and 
steadying  tendency.  Consequently,  it  seems  the  duty  of  the 
Committee  to  continue  to  urge  the  adoption  of  careful  require- 
ments as  to  admission  to  the  Bar.  To  this  end  a  selection  has 
been  made  from  regulations  found  in  various  jurisdictions, 
and  there  has  been  framed  by  the  Committee  a  code  of  rules, 
certainly  not  perfect,  but  apparently  practicable.  Although 
some  of  the  points  covered  by  this  code  are  discussed  elsewhere 
in  this  report,  for  the  sake  of  completeness  all  the  recom- 
mendations are  given  in  this  place.     These,  then,  are  the  pro- 


LEGAL    EDUCATION    AND    ADMISSION   TO    THE    BAR.       371 

visions  suggested  by  the  Committee  as  forming  a  consistent 
system  that  shall  both  protect  the  profession  and  guide  the 
student : 

1.  In  all  parts  of  the  State  the  requirements  for  admission 
to  the  Bar  should  be  uniform,  and  should  be  administered  by 
a  State  Board  of  Law  Examiners. 

2.  No  one  should  be  admitted  to  the  Bar  unless  he  is  of  good 
moral  character,  is  twenty-one  years  of  age,  and  is  a  citizen  of 
the  State. 

3.  Upon  beginning  professional  study,  a  student  should 
register  his  name  in  the  office  of  a  clerk  of  a  court  of  record  or 
in  a  law  school  that  is  incorporated  or  is  a  department  of  an 
incorporated  university. 

4.  Prior  to  registration  a  student  should  prove  that  he  has 
received  at  least  the  equivalent  of  a  high  school  education, 
such  proof  being  made  by  filing  certificates  or  by  passing 
examinations  as  may  be  determined  by  the  law  examiners. 

5.  A  candidate  should  not  be  admitted  to  the  Bar  until  the 
end  of  three  full  calendar  years  of  law  study. 

(i.  No  candidate  should  be  admitted  to  the  Bar  without 
examination,  except  as  hereinafter  provided. 

7.  Law  examiners  should  be  appointed  by  the  court  of  last 
resort,  and  should  serve  for  three  or  more  years,  part  of  the 
number  being  appointed  each  year. 

8.  Law  examinations  should  consist  chiefly  of  written  an- 
swers to  printed  questions. 

9.  Law  examinations  should  be  chiefly  devoted  to  solving 
and  discussing  legal  problems  similar  to  those  arising  in  office 
practice  and  in  litigation ;  and  questions  should  not  be  so 
framed  as  to  admit  ''  yes  "  and  "  no  "  answers. 

JO.  A  candidate  should  be  permitted,  if  he  desires,  to 
divide  the  law  examination  into  two  parts,  the  first  part  to 
cover  the  more  elementary  subjects  and  to  be  taken  not  earlier 
than  one  year  after  registration,  and  the  second  part  to  cover 
the  more  advanced  subjects,  and  to  be  taken  not  earlier  than 
three  years  after  registration. 
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11.  The  law  examiners  should  recommend  an  appropriate 
order  of  study,  and  should  designate  the  statutes,  leading 
cases,  and  practical  forms  with  which  students  must  become 
familiar,  and  in  all  other  practicable  waj's  should  aid  candi- 
dates to  study  in  a  systematic  and  useful  manner. 

12.  Law  examinations  should  be  held  at  such  times  and 
places  as  the  court  of  last  resort  may  see  fit,  due  announce- 
ment being  made  as  to  times,  places,  and  subjects. 

13.  Upon  petition,  the  law^  examiners  should  relieve  from 
the  requirement  as  to  registration  a  candidate  whose  law 
studies  began  while  he  was  not  a  citizen  of  the  State;  but 
they  should  not  grant  relief  upon  terms  that  would  give  such 
a  candidate  a  preference  over  ordinary  candidates. 

14.  Upon  petition,  the  law  examiners  should  relieve  from 
all  requirements,  save  the  requirements  as  to  character,  age, 
and  citizenship,  a  candidate  who  is  already  a  member  of  the 
Bar  of  a  State  in  which  there  are  equivalent  requirements  for 
admission,  or  in  which,  after  admission,  he  has  been  in  active 
practice  for  five  years. 

The  Committee  thinks  that  in  some  directions  the  instruc- 
tion in  law  schools  should  be  broadened,  and  names  as  the 
matters  specially  demanding  attention  the  following ;  (1) 
International  Law ;  (2)  History  of  the  Common  Law  ;  (3) 
Procedure  in  the  Courts. 

In  the  opinion  of  the  Committee,  it  is  desirable  that  a  per- 
son who  intends  to  become  a  lawyer,  should  acquaint  himself 
with  at  least  the  elements  of  International  Law.  This  is  a 
subject  which  is  regarded  as  an  important  branch  of  the  edu- 
cation of  all  persons  of  liberal  culture.  The  study  is  useful 
to  all  who  wish  to  be  acquainted  with  history,  or  to  be  able  to 
form  a  sound  judgment  on  questions  of  international  politics. 
It  is  especially  important  that  lawyers  should,  of  all  men,  be 
informed  as  to  the  principles  which  regulate  the  intercourse  of 
nations,  not  only  because  they  are  more  liable  than  other  men 
to  be  called  to  leadership  in  public  aifairs,  but  also  that  they 
may  be  able  intelligently   to  advise  their  clients  as   to  their 
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rights  under  the  established  principles  of  International  Law. 
In  an  age  when  intercourse  with  foreign  peoples  has  become 
so  common,  a  knowledge  of  International  Law  which  formerly 
was  regarded  so  desirable  a  part  of  the  education  of  every 
gentleman,  may  now  be  properly  regarded  as  an  essential  part 
of  the  education  of  every  American  lawyer. 

As  to  the  study  of  the  History  of  the  Law,  much  has  been 
said  from  time  to  time  without  any  very  satisfactory  practical 
result  having  been  attained.  The  interest  in  the  history  of 
particular  branches  of  the  law  has  been  greatly  increased  and 
the  instruction  in  these  different  branches  has  been  made 
more  historical,  that  is,  the  historical  method  has  received 
very  considerable  recognition,  but  as  a  subject  of  separate 
study,  not  much  attention  has  thus  far  been  paid  in  the  law 
schools  to  the  development  of  the  Common  law. 

However  interesting  may  be  the  operation  of  tracing  the 
growth,  historically,  of  any  particular  branch  of  the  law,  the 
student  who  only  in  this  way  becomes  familiar  with  legal  his- 
tory, will  have  but  a  vague  and  distorted  conception  of  it.  It 
is  important  that  he  shall  understand  in  a  general  way  the 
condition  of  the  law  at  particular  periods  in  its  history,  in 
order  to  realize  the  meaning  of  rules  which  he  may  find  to 
have  been  recognized  at  such  times  with  reference  to  any 
special  branch.  How  can  the  student  comprehend  the  early 
forms  of  action  unless  he  understands  what  the  conception 
then  existing  was  as  to  rights  in  real  property,  as  to  the  obli- 
gation of  contract,  as  to  liability  for  tort,  and  like  matters  of 
general  law  ?  While  it  would  not  be  profitable  to  insist  upon 
the  investigation  of  the  details  of  rules  of  law  which  have 
become  obsolete,  it  would  be  worth  while  in  the  opinion  of 
your  Committee  to  give  to  the  student  a  general  conception  of 
the  law  as  it  was  administered  during  the  Anglo-Saxon  period, 
the  modifications  therein  introduced  during  the  Anglo-Norman 
period,  and  the  essential  features  which  were  [)rominent  at  the 
beginning  of  the  modern  period,  that  is,  at  the  time  back  of 
which  the  memory  of  man,  in  the  legal   sense   does   not  run. 
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It  is,  in  most  cases,  impracticable,  or  if  practicable  entirely 
useless,  to  run  the  history  of  a  particular  doctrine  back  of  the 
last  of  these  periods,  that  is,  further  back,  say,  than  the  reign 
of  Edward  I.  But  so  much  of  legal  history  is  to  be  under- 
stood only  by  the  prevalence  of  Anglo-Saxon  institutions  that 
there  ought  to  be  a  general  notion  of  what  preceded  the  time 
of  Edward  I. 

As  to  the  method  in  which  this  historical  instruction  shall 
be  given  nothing  can  now  be  profitably  said.  Such  instruc- 
tion as  adapted  to  law  students  has  so  seldom  been  given  that 
the  methods  must  as  yet  be  considered  wholly  experimental. 
It  is  believed  that  the  subject  should  come  in  the  latter  part 
of  the  law  course,  for  until  the  student  has  some  notion  of 
what  the  law  is,  he  can  form  no  conception  of  what  that  was 
from  which  the  law  has  grown. 

In  urging  that  further  attention  be  given  to  a  study  of  Pro- 
cedure, your  Committee  is  not  oblivious  to  the  fact  that  very 
considerable  advance  has  been  made  by  the  law  schools  in 
recent  years  in  the  attention  given  to  the  subject.  There  are 
courses  of  instruction  not  only  in  common  law  pleading  but  in 
code  pleading  as  well,  and  also  in  some  cases  in  the  very  steps 
of  procedure  after  the  joining  of  issue.  And  in  most,  if  not  all 
law  schools,  moot  courts  are  conducted  in  which  this  instruc- 
tion in  pleading  and  practice  is  put  to  its  application.  But  it 
is  the  ofjinion  of  your  Committee  that  very  much  more  ought 
to  be  done  in  this  direction.  The  supposed  difficulty  has  been 
that  of  the  diversity  of  procedure  among  the  different  States, 
but  as  a  matter  of  fact  the  important  rules  of  pleading  and 
the  important  steps  in  practice  are  sufficiently  well  established 
and  uniform  in  all  the  States  to  make  it  possible  to  give  in 
any  one  State  under  the  procedure  of  that  State  a  course  of 
instruction  which  shall  be  so  closely  adapted  to  the  procedure 
in  another  State  that  the  diflferences  will  be  quite  immaterial. 
The  principal  discrepancies  are  those  of  nomenclature  which 
are  sufficiently  confusing  to  tlie  beginner  but  do  not  form 
any  serious  obstacle  to  one  who  is  taught  to  understand  what 
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the  terms  he  uses  mean  and  \vhat  the  steps  he  is  taught  to 
employ  are  intended  to  accomplish. 

Despite  the  generally  assumed  revolution  in  the  principles 
of  pleading,  effected  by  the  substitution  of  the  reformed  pro- 
cedure for  that  which  has  been  recognized  at  common  law,  it  is 
entirely  practicable  to  mold  a  course  of  instruction  in  the  gen- 
eral principles  and  purposes  of  pleading  so  as  to  show  that  the 
reformed  procedure  is  but  a  development  of  the  common  law 
system,  and  it  would  be  preferable  to  name  the  course  simply 
that  of  pleading  rather  than  to  give  two  courses  apparently 
inconsistent  and  disconnected. 

Such  instruction  ought  not  to  be  given  however,  as  a  mere 
exposition  of  theoretical  practice.  There  ought  to  be  for  it  the 
basis  of  some  system  actually  in  use,  and  the  general  principles 
ought  to  be  traced  into  that  system,  so  that  their  bearing  upon 
it  and  exemplification  in  it  may  appear,  and  no  matter  how 
minute  the  instruction  may  be  with  reference  to  such  specific 
system  it  will  be  found  that  the  student  who  has  received  such 
instruction  can,  with  the  attention  which  he  would  in  any 
event  necessarily  give  to  statutory  law  on  his  engaging  in 
practice  in  any  state  where  he  has  not  received  his  legal  educa- 
tion, find  it  easy  to  adapt  his  conceptions  of  practice  to  the 
system  which  he  finds  in  another  state. 

To  make  the  course  of  instruction  in  pleading  and  practice 
what  it  should  be,  the  instructor  should  be  able  to  give  suffi- 
cient time  to  the  work,  day  by  day,  to  furnish  practical  examples 
and  illustrations,  to  examine  pleadings  prepared  by  the  mem- 
bers of  the  class,  to  correct  them,  to  cause  motions  and  demur- 
rers to  be  prepared  as  to  actual  pleadings  and  to  rule  upon 
them,  and  in  various  ways  to  make  the  student  familiar  with 
what  he  must  actually  do  in  getting  a  case  before  a  court  and 
pressing  it  to  final  judgment.  Moot  courts  have  been  in  too 
many  cases  merely  debating  clubs.  They  should  be  conducted 
by  a  professor  and  with  all  the  seriousness  of  any  other  part 
of  the  instruction.  They  should  receive  from  the  professor  in 
charge  as  much  time  and  attention  by  way  of  preparation  as 
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he  gives  to  any  other  subject  with  which  he  is  charged.  They 
should  be  varied  in  their  exercises  so  as  to  emphasize  succes- 
sively the  rules  of  pleading,  of  procedure  and  of  evidence; 
they  should  involve  trials  by  juries,  in  which  the  evidence  is 
introduced  orally  and  by  depositions.  In  short,  they  should 
make  the  student  familiar  with  the  various  forms  of  practice. 
A  moot  court  thus  conducted  becomes  an  integral  part  of  the 
course  of  instruction. 

The  fact  that  many  of  the  Law  Schools  are  connected  with 
Universities  and  are  looked  upon  to  a  considerable  extent  as 
furnishing  post-graduate  instruction,  does  not  in  any  way 
render  it  improper  that  they  should  embody  in  the  instruction 
given  the  practical  experience  which  is  here  intended  It  is, 
doubtless,  true  that  law  should  be  so  taught  as  to  make  it  a  fit 
subject  for  university  instruction,  but  on  the  other  hand 
university  methods  should  be  so  molded,  so  broadened  if 
necessary,  as  to  make  them  a  suitable  and  satisfactory  means 
of  teaching  the  law,  not  only  in  its  theoretical  but  also  in  its 
practical  bearings.  No  function  of  our  government  is  more 
important  than  that  of  the  efficient  administration  of  law, 
attainable  only  through  a  properly  qualified  bar,  and  the  most 
important  function  of  the  Law  School,  even  the  University 
Law  School,  is  to  fit  men  to  discharge  effectively  the  duties  of 
lawyer  and  judge.  Far  more  important  is  this  than  to  educate 
teachers  and  scholars  in  the  law.  If  it  should  be  found  that 
University  methods  are  not  those  best  suited  to  prepare  men 
for  the  practice  of  the  profession,  then  it  would  be  worth 
while  for  Universities  to  change  their  methods,  for  they  cannot 
do  a  better  service  than  to  render  more  certain  and  perfect 
the  practice  of  law  as  an  art — an  art  which  is  of  most  vital 
importance  to  the  success  of  popular  government. 

A  well  founded  objection  exists  in  university  circles  to  that 
which  is  in  the  common  and  vulgar  sense,  merely  practical, — 
which  has  nothing  for  its  object  beyond  that  of  success  in 
the  direction  of  money  making ;  and  certainly  all  would 
agree  that  no  law  instruction  was  worthy  of  countenance  in 
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connection  with  any  institution  of  learning  which  did  not  fix 
a  higher  aim  than  that  of  fitting  its  students  merely  for  the 
trade  of  lawyer.  But  nothing  can  be  nobler,  more  inspiring 
in  sentiment,  or  more  vigorous  and  broadening  in  discipline, 
not  merely  as  a  theory  but  as  a  branch  of  social  science  than 
the  study  of  the  law  as  practically  administered,  the  system 
in  accordance  with  which  human  affairs  are  regulated;  and 
the  most  zealous  advocate  of  the  non- utilitarian  view  of 
university  education  could  not  find  reason  to  complain  that 
law  is  taught  in  universities  with  reference  to  its  practical 
application,  even  down  to  the  details  of  actual  practice  in 
inferior  courts. 

There  is  the  same  necessity  for  scientific  study  with  refer- 
ence to  the  practice  of  the  law  as  with  reference  to  the  rules  of 
right  and  obligation  which  it  embodies.  The  principles  of  law 
must  be  applied  to  the  complicated  details  of  human  affairs, 
IIow  shall  the  courts  of  nearly  fifty  different  independent  juris- 
dictions build  up  And  administer  that  harmonious  system  of  law 
demanded  by  the  closely  related  and  interlaced  interests  of  the 
people  of  those  jurisdictions,  unless  the  system  which  is  ad- 
ministered has  the  accuracy  in  its  principles  and  the  logical 
relation  of  its  parts  which  only  a  truly  scientific  study  and  ex- 
position can  give  it  ?  If  the  whole  system  of  the  common  law 
as  existing  in  the  United  States  is  not  to  break  to  pieces  under 
the  burden  of  multiplied  precedents  and  with  the  mere  weight 
of  details,  that  result  is  to  be  averted  only  by  a  scientific  study 
and  training  in  the  practice  as  well  as  in  the  principles  of  law 
on  the  part  of  those  who  administer  it. 

In  corinection  with  the  foregoing  subjects  of  this  report, 
your  Committee  has  under  consideration  the  desirability  ot 
instruction  in  the  legal  and  moral  duties  of  lawyers ;  in  other 
words,  whether  a  need  exists  for  some  special  training  in  the 
ethics  of  the  law,  training  which  is  systematic  and  to  be  had 
in  course,  instead  of  being  accidental  and  incidental. 

Among  those  who  have  given  attention  to  the  fact  of  the 
largely  increased  attendance  at  the  law  schools,  and  the  conse- 
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quent  decay  of  studies  in  the  offices  of  practitioners,  the  opinion 
has  become  quite  common  that  students  in  a  law  school  ought 
to  be  specially  instructed  in  the  relations  which  exist  between 
a  lawyer  and  his  client,  and  their  correlative  rights  and  duties. 
In  former  days  a  student  had  not  only  the  direct  instruction 
of  his  preceptor  in  this  most  important  matter,  but  his  constant 
example,  and  the  moral  aspect  of  a  lawyer's  life  was  always 
present  to  his  mind.  This,  in  the  large  cities  especially,  is  a 
thing  of  the  past.  To-day  a  student  knows  far  less  of  his 
nominal  preceptor's  relations  to  his  clients  than  the  office  boy 
or  stenographer.  Milton  describes  the  lawyers  of  his  day  as 
*•  Grounding  their  purposes,  not  on  the  prudent  and  heavenly 
contemplation  of  justice  and  equity,  which  was  never  taught 
them,  but  on  the  promising  and  pleasing  thoughts  of  litigious 
terms,  fat  contentions  and  flowing  fees."  It  is  a  sad  truth 
that  to-day  many  members  of  the  profession  degrade  their 
calling  by  taking  the  most  sordid  and  self-interested  view  of 
the  cases  which  are  entrusted  to  them.  Coirtingent  fees  have 
become  a  scandal ;  bargains,  reduced  to  writing,  stipulating 
for  a  direct  per  centage  (sometimes  more  than  50  per  cent.)  of 
the  sums  recovered,  are  common ;  and,  worse  than  this,  are 
attempted  to  be  justified  on  the  ground  of  the  poverty  of  the 
client  and  the  chance  that  without  them  the  lawyer  would  go 
unrewarded,  or  by  the  very  specious  plea  that  unless  such 
bargains  are  permitted  an  injured  man  or  woman  will  be 
deprived  of  counsel  altogether.  The  traffic  in  accident  cases 
has  grown  to  vast  proportions ;  recoveries  against  corpora- 
tions, which  are  carriers  of  passengers,  have  become  inflated 
to  enormous  sums  in  the  a^i^gregate,  because  juries  des^ired  to 
have  something  reach  the  hands  of  the  nominal  plaintiff  after 
costs  and  contingent  fees  have  been  paid.  A  system  of  can- 
vassing and  direct  solicitation,  supported  by  an  army  of 
agents,  runners,  evidence  scrapors  and  suborners  of  perjury 
has  sprung  up.  The  courts  are  choked  with  cases  of  this 
character  to  the  exclusion  of  other  business.  The  same 
unprofessional  spirit  displays  itself  in  cases  brought  to  recover 
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damages  occasioned  by  the  opening  of  streets  or  by  changes 
of  grade.  The  same  bargains  are  entered  into  and  the  same 
phenomena  are  to  be  observed.  Or  let  a  will  be  made,  dis- 
tasteful to  the  disapointed  next  of  kin,  there  must  be  found  a 
way  to  break  it.  Contests  are  instituted  on  grounds  unten- 
able, and  known  to  be  so  because  of  no  proper  legal  proof  of 
lack  of  capacity  or  undue  influence,  but,  neverthess  pressed 
with  great  show  of  vigor  in  the  hope  of  forcing  some  com- 
promise by  which  the  legal  adviser  is  to  profit  quite  as  largely 
as  his  client.  The  trade  has  also  sprung  up  in  some  quarters 
of  purchasing  for  small  and  inadequate  sums  the  interest  of  a 
legatee  in  an  estate,  the  unhappy  Esau  selling  his  birth  right 
for  a  mess  of  pottage  because  of  the  law's  delay  and  his  own 
cruel  necessities.  Hard  bargains  are  driven  in  the  office ; 
purchases  are  made  of  a  client's  property,  under  cover  at  a 
forced  sale,  or  sometimes  openly  in  the  lawyer's  interest,  in 
entire  forgetfulness  of  the  rule  that  nominally  governs. 
Professional  advertising  by  all  the  means  known  to  the  busi- 
ness world  is  notoriously  common,  while  direct  underbidding 
for  business,  and  the  consequent  scaling  down  of  professional 
charges,  not  because  they  are  excessive,  but  solely  because  of 
a  natural  fear  of  a  loss  of  business,  are  equally  well-known 
phenomena.  Not  less  so  are  delays  in  making  settlements, 
the  retention  of  client's  monev,  the  confusion  of  it  with  tlie 
lawyer's  own,  its  consequent  misuse,  the  dangers  of  specula- 
tion, and  the  reckless  preparation  of  affidavits  on  which  to 
found  attachment  proceedings. 

It  is  idle  to  argue  that  the  courts  will  frown  upon  men  who 
act  thus,  and  that  professional  etiquette  will  not  tolerate  them. 
Many,  if  not  most,  of  the  cases,  can  never  become  known  to 
the  courts.  Bar  Associations  and  Censors  are  unwilling  to 
act  except  in  the  grossest  instances,  and  these  are  forced  ujion 
their  reluctant  attention  by  the  excess  of  torture  to  which  the 
client  has  been  subjected.  How  is  the  student  of  the  law, 
ignorant  of  the  real  facts,  unwarned  as  of  old  of  the  pitfalls, 
snares  and   temptations  which  will  beset  his  path,  and  unin- 
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structed  in  the  ethics  of  the  profession,  to  apprehend  the  true 
relation  of  lawyer  and  client?  That  it  is  highly  technical  and 
gives  birth  to  definite  rights  and  duties  is  not  matter  of  com- 
mon knowledge,  and  familiarity  is  not  to  be  presumed  with  the 
doctrines  laid  down  in  Jack  V9.  Bell,  3  Carrington  k  Payne 
316  ;  Johnson  vs,  Alston,  1  Campbell  176  ;  Pierce  r«.  Blake, 
2  Salkeld  515 ;  or  People  vs.  Walbridge,  6  Cowen  512,  in 
which  Lords  Tenterden  and  Ellenborough,  Lord  Chief  Justice 
Holt,  and  Judge  Cowen  scourge  sharp  practice,  false  pleas 
and  speculative  litigation.  That  it  is  a  moral  relation,  giving 
birth  to  trust  and  confidence,  may  be  perceived  in  a  dim 
degree,  but  unless  specially  directed  how  will  he  find  those 
noble  words  of  Sir  John  Davies,  in  the  preface  of  his  Reports  ? 
"  All  men  at  all  times  and  in  all  places  do  stand  in  need  of 
justice,  and  of  law,  which  is  the  lule  of  justice,  and  of  the 
interpreters  and  ministers  of  the  law,  which  give  life  and 
motion  unto  justice,"  or  that  eloquent  description  of  justice 
from  the  '*  Holy  Court'*  of  Father  Causain,  translated  by  Sir 
F.  Hawkins  ?  "  If  the  world  be  a  harp,  justice  windeth  up 
the  strings,  stirreth  the  fingers,  toucheth  the  instrument, 
giveth  life  to  the  airs  and  maketh  all  the  excellent  harmonies. 
If  the  world  be  a  music  box,  framed  of  days  and  nights  as  of 
white  and  black  notes,  justice  directcth  and  composeth  ;  if  it 
be  a  ring,  justice  is  the  diamond  ;  if  it  be  an  eye,  justice  is 
the  soul ;  if  it  be  a  temple,  justice  is  the  altar." 

How  can  even  the  instructed  lawyer  give  judicious  advice 
upon  the  lawyer's  choice  of  a  calling,  the  lawyer's  life,  the 
lawyer's  knowledge,  the  lawyer's  accessory  knowledge,  the 
lawyer's  duties,  the  lawyer  as  an  adviser,  the  lawyer  in  draw- 
ing pleadings,  the  lawyer  in  advising  upon  evidence,  the  law- 
yer in  consultation,  the  lawyer  pleading  civil  cases,  the  lawyer 
as  counsel  for  the  prosecution,  the  lawyer  as  counsel  for 
prisoners,  the  lawyer  as  examining  witnesses,  the  lawyer  as 
drawing  deeds  and  wills,  the  lawyer  as  a  peacemaker,  the 
lawyer  as  an  arbitrator,  the  lawyer  on  circuit,  the  lawyer  at 
elections,  the  lawyer's  secrecy,   the   lawyer  in  the  matter  of 
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fees,  the  lawyer's  regard  for  professional  rules,  the  lawyer's 
regard  for  professional  confidence,  the  lawyer's  humanity,  the 
lawyer's  charity,  the  lawyer  as  a  citizen,  the  lawyer  as  a 
legislator,  and  the  lawyer  become  a  judge,  without  special 
courses  in  reading  and  study  in  order  that  his  views  may  not 
be  the  fruit  of  hasty  and  inconsiderate  thought,  but  of  mature 
and  deliberate  judgment?  Let  the  active  practitioner  or  the 
diligent  judge  in  moments  of  enforced  leisure  take  up  and 
examine  with  care  such  works  as  the  following  :  The  Study 
and  Practice  of  the  Law,  by  John  Raithby,  (London,  1798) ; 
Reflections  on  the  Study  of  the  Law  by  Richard  W.  Bridg- 
mau,  (London,  1804) ;  Advice  on  the  Study  and  Practice  of 
the  Law,  by  William  Wright,  (London,  1824) ;  The  Lawyer, 
His  Character  and  Rule  of  Holy  Life  after  the  manner  of 
George  Herbert's  Country  Parson,  by  Edward  O'Brien,  an 
Irish  Barrister,  (Philadelphia,  1843)  ;  Lawyers  and  Clients, 
Their  Relation,  Rights  and  Duties,  by  William  Allen  Butler, 
(New  York,  1871) ;  Legal  Ethics  by  George  Sharswood, 
Fifth  Edition,  (Philadelphia,  1896) ;  Anthon's  Law  Student, 
(New  York  and  Philadelphia,  1850);  J.  L  Clark  Hare, 
Ethical  Basis  of  Jurisprudence,  (Philadelphia,  1882) ;  and  a 
Manual  of  Elementary  Practice,  by  C.  LaRue  Munson, 
(Indianapolis,  1897),  and,  after  having  carefully  perused 
them,  together  with  the  cases  and  references  to  older  publica- 
tions, then  ask  himself  the  question  whether  they  do  not 
embody  not  only  much  that  is  of  importance  in  describing  the 
rules  which  should  govern  the  conduct  of  lawyers,  both  in  the 
office  and  the  court  room,  but  also  furnish  much  that  is  practi- 
cal and  of  value  in  indicating  the  lines  upon  which  a  true 
professional  character  should  be  built.  This  list  of  works 
might  be  enlarged  by  the  addition  of  David  Hoffman's  Out- 
lines of  Legal  Study  ;  Warren's  Law  Studies ;  Reed's  Practi- 
cal Suggestions ;  Harris'  Hints  on  Advocacy ;  Forsyth's 
History  of  Lawyers,  and  the  student  might  well  be  pointed 
to  the  preface  of  Sir  John  Davies'  Reports,  and  to  splendid 
passages   in   Lord    Coke ;    The   Introduction    to    Sheppard's 


382  REPORT   OF    COMMITTEE    ON 

Touchstone ;  to  Hargrave's  Preface  to  his  Edition  of  the 
State  Trials,  as  well  as  to  Hooker's  Ecclesiastical  Polity,  and 
the  works  of  Locke,  Ilobbes  and  Barrow.  From  these 
sources  a  selection  might  be  made,  which,  like  a  volume  of 
leading  cases,  would  serve  to  fix  in  the  mind  the  lofty  spirit 
and  exalted  aims  which  should  always  control  professional 
conduct. 

At  the  present  time  it  is  believed  that  no  systematic  effort  is 
made  to  place  before  the  student  of  law  the  moral  aspect  of  the 
profession  whose  ranks  he  seeks  to  enter. 

If  anything  is  to  be  done  in  the  way  of  inculcating  proper 
sentiments  and  of  counteracting  the  evil  effects  of  the  intro- 
duction of  modern  business  methods  into  the  practice  of  the 
law,  it  is  high  time  that  all  those  who  hold  their  profession  as 
above  price  should  unite  in  an  effort  to  bring  to  the  attention 
of  teachers  as  well  as  practitioners  the  need  of  devoting  a 
definite  portion  of  time  in  each  student's  course  to  a  con- 
sideration of  subjects  which  will  never,  except  by  accident, 
become  a  part  of  his  professional  knowledge  when  once 
embarked  upon  the  active  duties  of  his  career. 

Geor(;e  M.  Sharp. 
Henry  Wade  Rogers. 
Hampton  L.  Carson. 
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MINORITY  REPORT  FROM  THE  COMMITTEE  OX  LEGAL 

EDUCATION. 

Upon  the  only  subjects  included  in  the  report  actually 
presented  to  the  Association  at  its  annual  meeting  we  cordially 
agree  with  the  majority  of  the  Committee.  That  is  to  say,  we 
concur  in  recommending  that  the  statutory  requirements  for 
admission  to  the  bar  should  include  a  high  school  education 
and  three  years'  study  of  law. 

Upon  the  other  subjects  now  included  in  the  majority  report, 
neither  our  opinions  nor  the  opinions  of  any  other  member  of 
the  Committee  were  presented  to  the  Association.  Conse- 
quently, it  seems  to  us  irregular  for  either  the  majority  re{)ort 
or  this  minority  report  to  deal  with  those  other  subjects.  Yet, 
as  we  have  been  overruled  as  to  this  question  of  propriety,  we 
now  record  our  opinions  as  to  some  of  the  subjects  at  this  late 
day  brought  before  the  Association. 

We  should  regret  to  see  the  three  years'  course  in  law  weak- 
ened by  omitting  some  legal  topics  and  substituting  some  non- 
legal  topics,  however  valuable  the  substitutes  may  be, — in 
short,  even  if  the  substitutes  should  be  history  and  political 
science, — and  accordingly  we  must  express  disapproval  of  so 
much  of  the  majority  report  as  seems  to  suggest  or  permit  any 
substitution. 

We  heartily  concur  in  the  recommendations  as  to  uniform 
requirements  throughout  each  State,  a  board  of  examiners, 
registration  of  law  students,  written  examinations  devoted 
largely  to  discussing  practical  problems,  the  division  of  each 
candidate's  examination  into  two  parts  separated  by  at  least 
one  year,  and  advice  by  the  board  of  examiners  with  reference 
to  the  order  of  studies  and  the  peculiarities  of  local  law. 

Respectfully  submitted, 

Eugene  Wambaugii. 
Emlin  McClain. 
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Tablb    B. 


Year. 

Population  of  the 
united  States. 

1870 

38,558,371 

1871 

1872 

1873 

•       •       •       - 

1874 

1875 

•       •               •       «       • 

1876 

1877 

1878 

I87y 

1880 

60,155,783 

1881 

■      •              •      •      • 

1882 

1882-83d 

•                                •              «               B               • 

1883-84 

1884^86 

1S85-86 

18S6-87 

1887-88 

1888-89 

1889-90 

1890-91 

^62,622,250 

1891-92 

1892-93 

1893-94 

1894-95 

1895-96 

Collegiate 

Enrollment. 

E 


f  32,540 


39,048 


■ 


/  42,573 


64,920 


•       ■  *    • 

m  81,952 


Common  School 
Enrollment. 


6,871,522 
7,561,582 
7,816,306 
8,003,614 
8,444,251 
8,785,678 
8,869,115 
8,965,006 
9,438,883 
9,504,458 
9,867,505 
10,000,896 
10,211,578 

10,982,364 
11,398,024 
11,664,460 
11,884,944 
12,182,600 
12,392,260 
12,722,581 
13,050,132 
13,255,921 
13,483,340 
13,995,357 
14.280,070 
14,379,078 
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Table    B.— Continued. 


LAW  8CHOOT.9. 

^'^^-               Total 

Lawyers 

United  J 

No. 

in  the 
States. 

36 

Students. 

Increase. 

Percent. 

■        ■        « 

No.  of 
Schoo'«< 

1870                 40,7 

1,653 

•       « 

1871                .    . 

1,722 

69 

4.17 

•       •       • 

1872               .    . 

1,976 

254 

14.75 

•        •        ■ 

1873               .    . 

2,174 

198 

10.02 

37 

1874               .    . 

2,585 

411 

18.91 

38 

1875               .    . 

2,677 

92 

3.56 

43 

1876               .   . 

2,664 

—    13 

—  0.49 

42 

1877               .   . 

2,811 

147 

5.52 

43 

1878                .    . 

> 

3,012 

201 

7.15 

50 

1879               .    . 

3,019 

7 

0.23 

49 

1880                64,1 

37 

3,134 

115 

3.81 

48 

1881                .    . 

3,227 

93 

2.97 

47 

1882                .    . 

3,079 

-148 

—  4.59 

48 

1882-83 d          .    . 

•       •       •       • 

•       •       • 

«       « 

■          a          ■ 

1883-84            .    . 

2,686 

393 

—  12.76 

47 

1884-85            .    . 

1 

,2,744 

58 

2.16 

49 

1885-86             .    . 

3,054 

310 

11.30 

49 

1886-87      ;       .    . 

3,185 

131 

4.29 

50 

1887-88             .    . 

3,667 

482 

15.13 

49 

1888-89             .    . 

3,806 

239 

6.52 

52 

1889-90             .    . 

4,518 

612 

15.67 

54 

1890-91           A  89,6 

30 

5,258 

740 

16.38 

54 

1891-92             .    . 

6,073 

795 

15.12 

58 

1892-93      :       .    . 

•     6,968 

895 

14.74 

63 

1893-94      !       .    . 

7,311 

343 

4.92 

67 

1894-95      ;       .    . 

8,950 

1,639 

22.42 

72 

1895-96      !       .    . 

'      1 

9,780 

830 

9.27 

73 
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Table:    B. — Continued. 


THEOLOGICAL  SCHOOLS. 

Year. 

Total  No.  of 

^«             «■ 

Clergymen 
in  the 

Students. 

Increase. 

Per  Cent. 

1 

No.  of 
Sch(»olB. 

United  States. 

— 

1870 

43,874 

3,254 

*    ■    • 

•    •    • 

•       t        « 

1871 

■       •       •       • 

3,204 

50 

—  1.54 

«       «       • 

1872 

3,351 

147 

4.59 

•        • 

1873 

3,838 

487 

14,53 

110 

1874 

4,356 

518 

13.50 

113 

1875 

5,234 

878    • 

20.16 

123 

1876 

•4,268 

—  966 

—  18.46     , 

124 

1877 

3,965 

303 

7.10 

124 

1878 

4,320 

355 

8.95 

125 

1879 

4,738 

418 

9.68 

133 

1880 

64,698 

5,242 

604 

10.64 

142 

1881 

4,793 

449 

—  8.57 

144 

1882 

4,921 

128 

2.67 

145 

1882-83 

•       •       •       • 

•         •         a 

■       •       • 

•       •       • 

1883-84 

5,290 

369 

7.50 

146 

1884-85 

5,775 

485 

9.17 

152 

1885-80 

6,344 

569 

9.85 

142 

1886-87 

6,306 

—    38 

—  0.00 

145 

1887-88 

6,512 

206     • 

3.27 

138 

1888-89 

6,989 

477 

7.32 

141 

1889-90 

7,013 

24 

0.34 

145 

1890-91 

• 

I 

88,203 

7,328 

315 

4.49 

143 

1891-92 

7,493 

165 

2.26 

141 

1892-93 

7,836 

343 

4.58 

142 

1893-94 

7,658 

—  178 

—  2.27 

147 

1894-95 

8,050 

392 

5.12 

149 

1895-90 

8,017       - 

—    33 

—  0.41 

144 

392 
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Year. 


1870 

1871 

1872 

1873 

1S74 

1875 

1876 

1877 

187S 

1879 

1880 

1881 

1 8S2 

1882-83 

1883-84 

1884-85 

1885-86 

1886-87 

1S87-SS 

18S8-SD 

18S9-90 

1890-91 

1891-92 

1892-93 

1893-94 

1894-95 

1895-96 


SCHOOLS  OF  PHARMACY. 


ToUil  No.  of 
Phaniiaceiitisls 

in  the 
United  States. 


o 


XI 


s 
o 

o 


Slii<lents. 


512 

491 

650 

933 

908 

922 

934 

1,026 

1,187 

1,280 

1,347 

1,416 

1,592 

1,711 
1,746 
2,063 
2,153 
2,721 
2,812 
2,871 
2,884 
3,133 
3,394 
3,658 
3,S59 
3,873 


Increase,   i   Per  Cent 


21 

4.10 

159  , 

32.38 

283  ' 

43.54 

25 

—  2.68 

14 

1.54 

12 

1.30 

92  , 

9.S5 

161 

15.69 

93 

7.83 

67 

5.23 

69  1 

5.12 

176 

12.43 

*   • 

119 

•  "  • 
7.47 

35  ! 

2.05 

317 

18.16 

90 

4  36 

568  i 

26.38 

91 

3.34 

59 

2.10 

13 

0.45 

249 

S.63 

261  1 

8.33 

2^^4 

7.78 

201 

5.49 

14 

0.36 

No.  of 

Schools. 


15 

■       • 

17 
21 
20 
24 
26 
30 
30 
30 
29 
31 
35 
39 
44 


a — 12  i»]iysioinr<licjil. 

6— IiH'liuh'.^  l)hysioiiuMlical,  uriKliuile.  etc. 

0— Two  iin]KHtrtnt  schimls  not  rtiK»rir«l. 

d— No  rejxtrt  of  .♦Jlali.»«li('.'<  for  year  is^J  S:t. 

e — Not  iiu'liidiiii,'  ])rei»anitory  (»r  ]noi«'>si(inMl  stiulruts. 

.f— Thi's  wa.v  the  first  year  in  whicli  tliis  iioin  \va.*«  labiilalfd. 

(7.  /<,  I,  J.  A— iMir  year  1^'.N). 

/—For  year  Inn'). 

m    For  vcar  18".t.'). 


RERORTT 


OP   THE 


COMMITTEE  OF  INTERNATIONAL  LAW. 

To  the  Avitrican  Bar  Association. 

The  Committee  on  International  Law  respectfully  report  as 
follows : 

At  the  last  meetin«r  of  the  Association  the  following  resolu- 
tions  were  adopted :     (p.  8). 

'  ^' Ilesolvi'd^  That  the  American  Bar  Association  concurs 
with  the  principles  enunciated  in  the  eloquent  address  of  Lord 
Chief  Justice  Russell ;  and 

^'Further  Resolved^  That  it  be  referred  to  the  Committee  on 
International  Law  to  recommend  such  further  action  as  shall 
be  deemed  proper  to  forward  the  great  cause  of  international 
arbitration." 

At  the  same  mectinor  a  memorial  from  the  Virginia  State 
Bar  Association  in  favor  '*  of  furthering  the  cause  of  friendly 
settlement  of  all  international  disputes  "  was  also  referred  to 
your  Committee.  A  copy  of  the  letter  to  this  Association 
from  the  Chairman  of  the  Virginia  Couimittee  is  appended 
hereto. 

In  compliance  with  the  resolutions  referred  to,  your  Com- 
mittee have  corresponded  with  the  Chairman  of  the  Virginia 
Committee  and  with  numerous  Senators  of  the  United  Suites, 
and  its  Chairman  conferred  also  with  President  Cleveland  and 
ilr.  Olney,  the  Secretary  of  State,  under  whose  auspices  the 
treaty  of  arbitration  between  the  United  States  and  Great 
Britain,  which  was  transmitted  to  the  Senate  for  its  ratification, 
January  11,  1897,  was  negotiated. 

(393) 
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mediation  of  one  or  more  friendly  Powers  has  been  invited  by 
one  or  both  of  the  High  Contracting  Parties." 

It  thus  appears  that  the  rights  of  both  parties  are  carefully 
protected.  If  Great  Britain  should  have  a  territorial  claim 
against  the  United  States,  the  award  would  not  be  final  unless 
the  British  counsel  should  succeed  in  convincing  two  American 
judges  that  the  claim  was  just,  and  vice  versa. 

It  seems  to  your  Committee  that  the  especial  advantage  of 
the  ratification  of  such  a  treaty  is  this :  The  claims  that  are 
difficult  to  settle  by  negotiation  are  those  that  give  rise  to 
angry  feelings  on  one  side  or  the  other.  Popular  governments 
are  necessarily  somewhat  influenced  by  popular  clamor.  It 
was  probably  only  by  the  personal  influence  of  Queen  Victoria, 
that  Lord  Palmerston's  despatch  in  reference  to  the  seizure  of 
Mason  and  Slidell  was  so  softened  down  as  to  make  it  prac- 
ticable for  Secretary  Seward  to  negotiate  and  finally  to  surren- 
der the  two  prisoners,  whose  arrest  he  was  obliged  to  admit 
Wiis  contrary  to  international  law. 

Certainly,  at  that  time,  we  had  a  very  narrow  escape,  and  it 
could  hardly  be  expected  that  such  an  extraordinary  circum- 
stance should  occur  again.  With  an  arbitration  treaty  in  force, 
it  would  not  be  necessary  under  such  conditions  to  make  an 
agreement  for  arbitration.  The  agreement  would  be  made  in 
advance,  the  machinery  would  be  provided,  and  the  natural 
thing  to  do  would  be  to  apj)oint  the  arbitrators,  and  let  the 
matter  be  discussed  before  them.  The  decision  would  involve 
delay  and  before  its  announcement,  poj)iilar  excitement  would 
measurablv  subside. 

The  objection  is  often  taken  to  any  arbitration  treaty  that 
tlie  court  has  no  power  to  enforce  its  decisions,  liut  your 
Committee  believe  that  experience  shows  that  this  objection, 
which  seems  j)lausible  at  first,  is  witliout  solid  foundation. 
During  the  past  thirty  years,  many  controversies  between  the 
owners  of  capital  and  tlicir  workmen  have  been  referred  to 
arbitration.  No  law  has  ever  been  passed  compelling  sub- 
mi-ssion  to  the  award  of  arbitrators  under  such  circumstances. 
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It  would  be  difficult  and  perhaps  impossible  to  procure  the 
enactment  of  such  a  law.  Yet,  experience  shows  that  these 
awards  are  generally  submitted  to  by  both  sides.  The  very 
fact  that  obedience  is  not  compulsory,  is  the  strongest  possible 
argument  to  the  arbitrators  to  make  a  just  award,  which  shall 
command  respect  upon  its  merits.  The  case  is  one  of  those  so 
frequent  in  history,  in  which  liberty  of  action,  secured  by  law, 
has  been  of  itself  a  safeguard  against  hasty  and  unreasonable 
action.  The  exercise  of  liberty  of  itself  tends  to  induce  a 
sense  of  responsibility. 

Your  Committee  therefore  recommend  for  adoption  the 
following  resolutions : 

Reaolvedy  That  this  Association  learned  with  much  satis- 
faction that  the  treaty  of  arbitration  between  the  United  States 
and  Great  Britain,  which  was  transmitted  to  the  Senate  of  the 
United  States,  January  11,  1897,  received  the  approval  of  a 
majority  of  the  members  voting  upon  the  question  of  ratifica- 
tion, even  though  that  majority  was  not  sufficient  to  ratify  the 
treaty. 

Re^olved^  That  the  provisions  of  this  treaty  afford  a  reason- 
able, fair  and  just  method  of  adjusting  the  differences  between 
the  United  States  and  Great  Britain,  which  are  within  the 
scope  of  the  treaty. 

Resolved^  That  the  President  of  the  United  States  be 
respectfully  requested  to  take  such  measures,  as  may  be  within 
his  power,  to  secure  the  adoption  either  of  the  treaty  before 
mentioned,  or  of  a  similar  arbitration  treaty. 

All  of  which  is  respectfully  submitted. 

Everett  P.  Wheeler, 
Skipwith  Wilmer, 
Richard  M.  Venable, 
M.  I).  FoLLKTT,  for  presentation. 
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Staunton,  Va.,  August  17,  1896. 
President  American  Bar  Association^  Saratoga^  N,  Y, 

Dear  Sir  : — At  the  recent  annual  meeting  of  the  Virginia 
State  Bar  Association,  in  response  to  a  communication  from 
the  New  York  Association,  and  in  furtherance  of  the  move- 
ment which  has  heen  so  intelligently  and  earnestly  inaugurated 
by  that  body,  we  adopted,  unanimously,  as  an  amendment  to 
our  Constitution,  the  following  provision :  "  A  Standing  Com- 
mittee is  hereby  constituted,  under  the  name  of  the  Committee 
on  International  Conference,  to  consist  of  five  members,  one  to 
be  selected  from  each  geographical  section  of  the  state,  whose 
duty  it  shall  be  generally  to  represent  the  Bar  of  this  State  in 
furthering  the  cause  of  friendly  settlement  of  all  international 
disputes." 

Whether  this  committee  has  yet  been  named  I  am  not 
advised,  but  as  chairman  of- a  special  committee  previously 
charged  with  the  consideration  of  this  important  subject,  and 
desiring  that  a  similar  Standing  Committee  be  raised  by  the 
Association  of  each  state,  with  a  view  to  concert  .of  action 
during  the  coming  fall  and  winter,  I  beg  leave,  through  you, 
to  bring  the  matter  to  the  attention  of  the  delegates  assembled 
at  your  present  meeting,  with  the  assurance  of  the  heartiest 
sympathy,  on  the  part  of  the  Virginia  Bar,  in  this  movement 
for  an  International  Commission,  or  General  Court  of  repre- 
sentative jurists,  for  the  amicable  adjustment  of  all  differences 
arising  between  this  country  and  Great  Britain,  in  the  first  in- 
stance, and  the  readiness  of  this  committee  to  operate  to  that  end. 

The  voice  of  Virginia  has  ever  been  for  honorable  peace ; 
no  people  know  better  than  hers  the  miseries  of  war,  and  there 
are  none  who  feel  nearer,  in  kindred  and  affection,  to  the 
people  of  England. 

We  recognize  in  this  movement  the  spirit  of  a  higher  civili- 
zation, and  would  join  hands  with  our  brethren  of  New  York 
in  promoting  it  by  every  means  within  our  power. 

Very  sincerely, 

TnoMAS  D.  Ranson. 
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o4th  Congress,  \  Senate.  f  Document 

i?d  Session,     j  \   No.  63. 

[executive  d.] 

ARBITRATION  WITH  GREAT  BRITAIN. 
MESSAGE  FROM  THE  PRESIDENT  OF  THE  UNITED  STATES, 

TRANSMITTING 

A  Treaty  Between  the  United  States  and  Great  Britain  for 
THE  Arbitration  of  Matters  in  Difference  Between  the 
Two  Countries,  Signed  at  Washington,  Xanuary  11,  1897. 

January  11,  1897. — Read;  treaty  read  the  first  time  and  referred  to  the 
Committee  on  Foreign  Relations,  and,  together  with  the  message, 
ordered  to  be  printed  in  confidence  for  the  use  of  the  Senate. 

January  13,  1897. — Oi-dered,  that  the  injunction  of  secrecy  be  removed. 

January  14, 1897.— Ordered  printed. 

To  THE  Senate  : 

I  transmit  herewith  a  treaty  for  the  arbitration  of  all  matters 
in  difference  between  the  United  States  and  Great  Britain. 

The  provisions  of  the  treaty  are  the  result  of  long  and 
patient  deliberation  and  represent  concessions  made  by  each 
party  for  the  sake  of  agreement  upon  the  general  scheme. 

Though  the  result  reached  may  not  meet  the  views  of  the 
advocates  of  immediate,  unlimited,  and  irrevocable  arbitration 
of  all  international  controversies,  it  is,  nevertheless,  confidently 
believed  that  the  treaty  cannot  fail  to  be  everywhere  recog- 
nized as  making  a  long  step  in  the  right  direction,  and  as 
embodying  a  practical  working  plan  by  which  disputes  between 
the  two  countries  will  reach  a  peaceful  adjustment  as  matter  of 
course  and  in  ordinary  routine. 

In  the  initiation  of  such  an  important  movement  it  must  be 
expected  that  some  of  its  features  will  assume  a  tentative  char- 
acter looking  to  a  further  advance ;  and  yet  it  is  apparent  that 
the  treaty  which  has  been  formulated  not  only  makes  war 
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between  the  parties  to  it  a  remote  possibility,  but  precludes 
those  fears  and  rumors  of  war  which  of  themselves  too  often 
assume  the  proportions  of  national  disaster. 

It  is  eminently  fitting  as  well  as  fortunate  that  the  attempt 
to  accomplish  results  so  beneficent  should  be  initiated  by  kin- 
dred peoples,  speaking  the  same  tongue  and  joined  together  by 
all  the  ties  of  common  traditions,  common  institutions,  and 
common  aspirations.  The  experiment  of  substituting  civilized 
methods  for  brute  force  as  the  means  of  settling  international 
questions  of  right  will  thus  be  tried  under  the  happiest  auspices. 
Its  success  ought  not  to  be  doubtful,  and  the  fact  that  its  ulti- 
mate ensuing  benefits  are  not  likely  to  be  limited  to  the  two 
countries  immediately  concerned  should  cause  it  to  be  promoted 
all  the  more  eagerly.  The  examples  set  and  the  lesson  fur- 
nished by  the  successful  operation  of  this  treaty  are  sure  to  be 
felt  and  taken  to  heart  sooner  or  later  by  other  nations,  and 
will  thus  mark  the  beginning  of  a  new  epoch  in  civilization. 

Profoundly  impressed  as  I  am,  therefore,  by  the  promise  of 
transcendent  good  which  this  treaty  affords,  I  do  not  hesitate 
to  accompany  its  transmission  with  an  expression  of  my  earn- 
est hope  that  it  may  commend  itself  to  the  favorable  consider- 
ation of  the  Senate. 

Grover  Cleveland. 

Executive  Mansion,  January  11,  1897. 

The  United  States  of  America  and  Her  Majesty  the  Queen 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  being 
desirous  of  consolidating  the  relations  of  Amity  which  so 
happily  exist  between  them  and  of  consecrating  by  Treaty  the 
principle  of  International  Arbitration,  have  appointed  for  that 
purpose  as  their  respective  Plenipotentiaries : 

The  President  of  the  United  States  of  America,  the  Hon- 
ourable Richard  Olney,  Secretary  of  the  State  of  United 
States;  and 

Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  the  Right  Honourable  Sir  Julian  Paunce- 
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fote,  a  Member  of  Her  Majesty's  Most  Honourable  Privy 
Council,  Knight  Grand  Cross  of  the  Most  Honourable  Order 
of  the  Bath  and  of  the  Most  Distinguished  Order  of  St. 
Michael  and  St.  George  and  Her  Majesty's  Ambassador 
Extraordinary  and  Plenipotentiary  to  the  United  States. 

Who,  after  having  communicated  to  each  other  their  respec- 
tive Full  Powers,  which  were  found  to  be  in  due  and  proper 
form,  have  agreed  to  and  concluded  the  following  Articles: 

Article  I. — The  High  Contracting  Parties  agree  to  submit 
to  Arbitration  in  accordance  with  the  provisions  and  subject  to 
the  limitations  of  this  Treaty  all  questions  in  difference  between 
them  which  they  may  fail  to  adjust  by  diplomatic  negotiation. 

Article  II. — All  pecuniary  claims  or  groups  of  pecuniary 
claims  which  do  not  in  the  aggregate  exceed  £100,000  in 
amount,  and  which  do  not  involve  the  determination  of  terri- 
torial claims,  shall  be  dealt  with  and  decided  by  an  Arbitral 
Tribunal  constituted  as  provided  in  the  next  following  Article. 

In  this  Article  and  in  Article  IV  the  words  "  groups  of 
pecuniary  claims"  mean  pecuniary  claims  by  one  or  more 
persons  arising  out  of  the  same  transactions  or  involving  the 
same  issues  of  law  and  of  fact. 

Article  III. — Each  of  the  High  Contracting  Parties  shall 
nominate  one  arbitrator  who  shall  be  a  jurist  of  repute  and 
the  two  arbitrators  so  nominated  shall  within  two  months  of 
the  date  of  their  nomination  select  an  umpire.  In  case  they 
shall  fail  to  do  so  within  the  limit  of  time  above  mentioned, 
the  umpire  shall  be  appointed  by  agreement  between  the  Mem- 
bers for  the  time  being  of  the  Supreme  Court  of  the  United 
States  and  the  Members  for  the  time  being  of  the  Judicial 
Committee  of  the  Privy  Council  in  Great  Britain  each  nomi- 
nating body  acting  by  a  majority.  In  case  they  shall  fail  to 
agree  upon  an  umpire  within  three  months  of  the  date  of  an 
application  made  to  them  in  that  behalf  by  the  High  Contract- 
26 
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ing  Parties  or  either  of  them,  the  umpire  shall  be  selected  in 
the  manner  provided  for  in  Article  X. 

The  person  so  selected  shall  be  the  President  of  the  Tribunal 
and  the  award  of  the  majority  of  the  Members  thereof  shall 
be  final. 

Article  IV. — All  pecuniary  claims  or  groups  of  pecuniary 
claims  which  shall  exceed  ^100,000  in  amount  and  all  other 
matters  in  diflFerence,  in  respect  of  which  either  of  the  High 
Contracting  Parties  shall  have  rights  against  the  other  under 
Treaty  or  otherwise,  provided  that  such  matters  in  difference 
do  not  involve  the  determination  of  territorial  claims,  shall  be 
dealt  with  and  decided  by  an  Arbitral  Tribunal,  constituted  as 
provided  in  the  next  following  Article. 

Article  V. — Any  subject  of  Arbitration  described  in 
Article  IV  shall  be  submitted  to  the  Tribunal  provided  for  by 
Article  III,  the  award  of  which  Tribunal,  if  unanimous,  shall 
be  final.  If  not  unanimous  either  of  the  High  Contracting 
Parties  may  within  six  months  from  the  date  of  the  award 
demand  a  review  thereof.  In  such  case  the  matter  in  contro- 
versy shall  be  submitted  to  an  Arbitral  Tribunal  consisting  of 
five  jurists  of  repute,  no  one  of  whom  shall  have  been  a  mem- 
ber of  the  Tribunal  whose  award  is  to  be  reviewed  and  who 
shall  be  selected  as  follows,  viz : — two  by  each  of  the  High 
Contracting  Parties  and,  one  to  act  as  umpire,  by  the  four  thus 
nominated  and  to  be  chosen  within  three  months  after  the  date 
of  their  nomination.  In  case  they  shall  fail  to  choose  an 
umpire  within  the  limit  of  time  above-mentioned,  the  umpire 
shall  be  appointed  by  agreement  between  the  Nominating 
Bodies  designated  in  Article  III  acting  in  the  manner  therein 
provided.  In  case  they  shall  fail  to  agree  upon  an  umpire 
within  three  months  of  the  date  of  an  application  made  to 
them  in  that  behalf  by  the  High  Contracting  Parties  or  either 
of  them,  the  umpire  shall  be  selected  in  the  manner  provided 
for  in  Article  X. 
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The  person  so  selected  shall  be  the  President  of  the  Tribunal 
and  the  award  of  the  majority  of  the  members  thereof  shall 
be  final. 

Article  VI. — Any  controversy  which  shall  involve  the 
determination  of  territorial  claims  shall  be  submitted  to  a  Tri- 
bunal composed  of  six  members  three  of  whom  (subject  to  the 
provisions  of  Article  VIII)  shall  be  Judges  of  the  Supreme 
Court  of  the  United  States  or  Justices  of  the  Circuit  Courts 
to  be  nominated  by  the  President  of  the  United  States,  and 
the  other  three  of  whom  (subject  to  the  provisions  of  Article 
VIII)  shall  be  the  Judges  of  the  British  Supreme  Court  of 
Judicature  or  members  of  the  Judicial  Committee  of  the  Privy 
Council  to  be  nominated  by  Her  Britannic  Majesty,  whose 
award  by  a  majority  of  not  less  than  five  to  one  shall  be  final. 
In  case  of  an  award  made  by  less  than  the  prescribed  majority, 
the  award  shall  also  be  final  unless  either  Power  shall,  within 
three  months  after  the  award  has  been  reported  protest  that 
the  same  is  erroneous,  in  which  case  the  award  shall  be  of  no 
validity. 

In  the  event  of  an  award  made  by  less  than  the  prescribed 
majority  and  protested  as  above  provided,  or  if  the  members  of 
the  Arbitral  Tribunal  shall  be  equally  divided,  there  shall  be 
no  recourse  to  hostile  measures  of  any  description  until  the 
mediation  of  one  or  more  friendly  Powers  has  been  invited  by 
one  or  both  of  the  High  Contracting  Parties. 

Article  VII. — Objections  to  the  jurisdiction  of  an  Arbitral 
Tribunal  constituted  under  this  Treaty  shall  not  be  taken 
except  as  provided  in  this  Article. 

If  before  the  close  of  the  hearing  upon  a  claim  submitted  to 
an  Arbitral  Tribunal  constituted  under  Article  III  or  Article 
V  either  of  the  High  Contracting  Parties  shall  move  such 
Tribunal  to  decide,  and  thereupon  it  shall  decide  that  the 
determination  of  such  claim  necessarily  involves  the  decision 
of  a  disputed  question  of  principle  of  grave  general  import- 
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ance  affecting  the  national  rights  of  such  party  as  distinguished 
from  the  private  rights  whereof  it  is  merely  the  international 
representative,  the  jurisdiction  of  such  Arbitral  Tribunal  over 
such  claim  shall  cease  and  the  same  shall  be  dealt  with  by 
arbitration  under  Article  VI. 

Article  VIII. — In  cases  where  the  question  involved  is 
one  which  concerns  a  particular  State  or  Territory  of  the 
United  States,  it  shall  be  open  to  the  President  of  the  United 
States  to  appoint  a  judicial  officer  of  such  State  or  Territory 
to  be  one  of  the  Arbitrators  under  Article  III  or  Article  V 
or  Article  VI. 

In  like  manner  in  cases  where  the  question  involved  is  one 
which  concerns  a  British  Colony  or  possession,  it  shall  be  open 
to  Her  Britannic  Majesty  to  appoint  a  judicial  officer  of  such 
Colony  or  possession  to  be  one  of  the  Arbitrators  under  Article 
III  or  Article  V  or  Article  VI. 

Article  IX. — Territorial  claims  in  this  Treaty  shall  include 
all  claims  to  territory  and  all  claims  involving  questions  of 
servitudes,  rights  of  navigation  and  of  access,  fisheries  and  all 
rights  and  interests  necessary  to  the  control  and  enjoyment  of 
the  territory  claimed  by  either  of  the  High  Contracting 
Parties. 

Article  X. — If  in  any  case  the  nominating  bodies  desig- 
nated in  Articles  III  and  V  shall  fail  to  agree  upon  an  Umpire 
in  accordance  vith  the  provisions  of  the  said  Articles,  the 
Umpire  shall  be  appointed  by  His  Majesty  the  King  of  Sweden 
and  Norway. 

Either  of  the  High  Contracting  Parties,  however,  may  at  any 
time  give  notice  to  the  other  that,  by  reason  of  material  changes 
in  conditions  as  existing  at  the  date  of  this  Treaty,  it  is  of 
opinion  that  a  substitute  for  His  Majesty  should  be  chosen 
either  for  all  cases  to  arise  under  the  Treaty  or  for  a  particular 
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specified  case  already  arisen,  and  thereupon  the  High  Contract- 
ing Parties  shall  at  once  proceed  to  agree  upon  such  substitute 
to  act  either  in  all  cases  to  arise  under  the  Treaty  or  in  the 
particular  case  specified  as  may  be  indicated  by  said  notice ; 
provided,  however,  that  such  notice  shall  have  no  efiect  upon 
an  Arbitration  already  begun  by  the  constitution  of  an 
Arbitral  Tribunal  under  Article  III. 

The  High  Contracting  Parties  shall  also  at  once  proceed  to 
nominate  a  substitute  for  His  Majesty  in  the  event  that  His 
Majesty  shall  at  any  time  notify  them  of  his  desire  to  be 
relieved  from  the  functions  graciously  accepted  by  him  under 
this  Treaty  either  for  all  cases  to  arise  thereunder  or  for  any 
particular  specified  case  already  arisen. 

Article  XI. — In  case  of  the  death,  absence  or  incapacity 
to  serve  of  any  Arbitrator  or  Umpire,  or  in  the  event  of  any 
Arbitrator  or  Umpire  omitting  or  declining  or  ceasing  to  act 
as  such,  another  Arbitrator  or  Umpire  shall  be  forthwith  ap- 
pointed in  his  place  and  stead  in  the  manner  provided  for  with 
regard  to  the  original  appointment. 

Article  XII. — Each  Government  shall  pay  its  own  agent 
and  provide  for  the  proper  remuneration  of  the  counsel  em- 
ployed by  it  and  of  the  Arbitrators  appointed  by  it  and  for 
the  expense  of  preparing  and  submitting  its  case  to  the 
Arbitral  Tribunal.  All  other  expenses  connected  with  any 
Arbitration  shall  be  defrayed  by  the  two  Governments  in 
equal  moieties. 

Provided,  however,  that,  if  in  any  case  the  essential  matter 
of  difference  submitted  to  arbitration  is  the  right  of  one  of  the 
High  Contracting  Parties  to  receive  disavowals  of  or  apologies 
for  acts  or  defaults  of  the  other  not  resulting  in  substantial 
pecuniary  injury,  the  Arbitral  Tribunal  finally  disposing  of 
the  said  matter  shall  direct  whether  any  of  the  expenses  of  the 
successful  party  shall  be  borne  by  the  unsuccessful  party,  and 
if  80  to  what  extent. 
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Article  XIIL — The  time  and  place  of  meeting  of  an  Arbi- 
tral Tribunal  and  all  arrangements  for  the  hearing  and  all  ques- 
tions of  procedure  shall  be  decided  by  the  Tribunal  itself. 

Each  Arbitral  Tribunal  shall  keep  a  correct  record  of  its 
proceedings  and  may  appoint  and  employ  all  necessary  officers 
and  agents. 

The  decision  of  the  Tribunal  shall,  if  possible,  be  made 
within  three  months  from  the  close  of  the  arguments  on  both 
sides. 

It  shall  be  made  in  writing  and  dated  and  shall  be  signed  by 
the  Arbitrators  who  may  assent  to  it. 

The  decision  shall  be  in  duplicate,  one  copy  whereof  shall 
be  delivered  to  each  of  the  High  Contracting  Parties  through 
their  respective  agents. 

Article  XIV. — This  Treaty  shall  remain  in  force  for  five 
years  from  the  date  at  which  it  shall  come  into  operation  and 
further  until  the  expiration  of  twelve  months  after  either  of  the 
High  Contracting  Parties  shall  have  given  notice  to  the  other 
of  its  wish  to  terminate  the  same. 

Article  XV. — The  present  Treaty  shall  be  duly  ratified 
by  the  President  of  the  United  States  of  America,  by  and  with 
the  advice*  and  consent  of  the  Senate  thereof  and  by  Her 
Britannic  Majesty ;  and  the  mutual  exchange  of  ratifications 
shall  take  place  in  Washington  or  in  London  within  six  months 
of  the  date  hereof  or  earlier  if  possible. 

In  faith  whereof,  we,  the  respective  Plenipotentiaries,  have 
signed  this  Treaty  and  have  hereunto  affixed  our  seals. 

Done  in  duplicate  at  Washington,  the  11th  day  of  January, 
1897. 

Richard  Olney.  [seal.] 

Julian  Pauncefote.     [seal.] 
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COMMITTEE  ON  UNIFORM  STATE  LAWS. 

To  the  American  Bar  Association : 

Thirty  States  and  one  Territory  have  now  appointed  Com- 
missioners on  Uniform  State  Laws,  California  and  Arizona 
having  joined  the  conference  during  the  past  year. 

The  Negotiable  Instruments  Act,  copied  substantially  from 
the  English  Act  on  Bills  and  Notes,  revised  and  recommended 
for  adoption  by  the  Conference  of  Commissioners  last  year  has 
become  a  law  in  the  States  of  New  York,  Connecticut,  Colo- 
rado and  Florida.  It  passed  one  branch  of  the  Legislature 
in  several  other  States  but  failed  in  the  other  branch  chiefly, 
as  reported,  on  the  ground  that  sufiicient  time  had  not  been 
given  for  due  consideration  of  so  important  a  measure.  Its 
passage  by  the  leading  commercial  State  of  the  Union  will  pro- 
bably lead  to  its  general  adoption. 

The  Conference  at  its  session  this  week  formulated  no  new 
measures.  An  act  on  divorce  and  one  on  sales  are  being 
prepared. 

Your  committee  has  nothing  to  add  to  its  usual  annual  state- 
ment as  to  the  importance  of  securing  the  appointment  of 
Commissioners  in  all  the  States.  We  repeat  our  belief  that 
the  success  of  the  enterprise  for  uniformity  depends  greatly 
on  the  co-operation  of  the  Bar  Associations  of  the  country. 

Again  we  recommend  thatj  the  Committee  be  continued  and 
advise  the  continued  aid  of  the  Association. 

L.  D.  Brewster, 

Chairman. 
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SPECIAL  COMMITTEE  ON  PATENT  LAW. 

To  the  American  Bar  Association : 

At  the  meeting  of  the  Association  at  Detroit,  in  August, 
1895,  the  Committee  on  Amendments  of  the  Patent  Law  was 
continued,  with  power  to  advocate,  before  Congress,  the 
amendments  proposed  by  their  report,  approved  by  this 
Association.  In  pursuance  of  this  authority,  a  Bill,  embody- 
ing the  amendments,  was  introduced  into  the  House  of  Rep- 
resentatives at  the  first  session  of  the  Fifty- Fourth  Congress, 
and  was  unanimously  reported  and  placed  upon  the  calendar 
of  the  House,  but  as  none  but  appropriation  bills,  with  very 
few  exceptions,  were  taken  up  at  that  session,  the  Bill  was 
not  reached.  At  the  last  regular  session  the  Bill  was  intro- 
duced both  in  the  House  and  the  Senate.  It  received  most 
careful  attention.  The  members  of  your  Committee  appeared 
before  the  Patent  Committees  of  both  houses,  and  the  proposed 
amendments  were  subjected  to  strict  scrutiny.  A  large  num- 
ber of  persons  interested  in  the  matters  to  which  the  Bill 
appertained  filed  memorials  or  were  heard  by  the  Committees. 

Some  opposition  was  developed  to  some  of  the  amendments. 
The  Bill  provided  that  an  application  for  a  patent  should  be 
deemed  abandoned  if  the  applicant  omitted  for  six  months  to 
take  any  steps  in  prosecuting  the  same.  It  appeared  that  this 
period  was  somewhat  too  short,  and  it  was  extended  to  one 
year,  and  some  additional  provisions  and  slight  changes  were 
made  in  the  Patent  Committees  of  the  House  or  Senate. 

The  Bill,  as  finally  reported,  was  passed  in  both  bodies 
upon  the  last  day  of  the  session,  and  received  the  approval  of 
the  President,  and  is  now  embodied  in  Chapter  391  of  the 
United  States  Statutes  for  the  current  year. 
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Your  Committee  again  desire  to  express  their  appreciation 
of  the  courtesy  which  they  received  in  both  branches  of 
Congress  in  presenting  the  amendments  under  the  sanction  of 
this  Association.  Much  interest  was  manifested  in  the 
matter,  and  the  effort  to  secure  the  desired  legislation  met 
with  cordial  co-operation  both  in  the  Senate  and  the  House. 

The  amendments,  which  go  in  effect  on  the  first  of  January 
next,  cure  some  admitted  defects  in  the  law,  establish  a  uniform 
Statute  of  Limitations,  tend  to  promote  greater  promptness  in 
prosecuting  applications  before  the  Patent  Office,  without 
attempting  any  radical  changes  in  the  system  that  has  been  so 
long  established,  and  affords,  your  Committee  believes,  a  grat- 
ifying instance  of  the  influence  of  this  Association  in  promot- 
ing wise  reforms  in  the  administration  of  justice. 

Eespectfully  submitted, 

Edmund  Wbtmore, 

Chairman. 


REPORTS 

OP  THE 

COMMITTEE  ON  FEDERAL  CODE  OF  CRIMINAL  PROCEDURR 

To  the  American  Bar  Association, 

The  Committee  on  Federal  Code  of  Criminal  Procedure 
beg  leave  to  report : 

That  soon  after  their  appointment  at  the  last  meeting  of  the 
Association,  an  interchange  of  views  of  the  members  of  the 
Committee  was  sought,  as  to  the  best  methods  of  reaching  the 
objects  which  the  appointment  of  this  Committee  had  in  view, 
namely :  Action  by  Congress,  directly  or  indirectly,  initiating 
reforms  and  improVements  in  criminal  procedure  in  the  Fed- 
eral Courts.  As  the  result  of  this  interchange  of  views,  the 
Chairman  of  the  Committee  was  authorized  to  communicate 
with  the  different  United  States  District  Attorneys,  asking 
them  to  give  the  Committee  the  benefit  of  their  experience  as 
to  what  changes  in  the  Federal  code  of  procedure  were  needed, 
together  with  such  suggestions  as  to  changes  in  the  criminal 
laws  of  the  United  States,  as  seemed  to  them  important.  As 
the  result  of  this  correspondence  with  the  United  States  Attor- 
neys, replies  were  received  from  quite  a  number  of  them,  em- 
bodying their  suggestions  in  the  above  matters,  and  the  Com- 
mittee had  in  view  a  report  which  would  present  these  changes 
to  the  Association  for  consideration.  Quite  recently  it  was 
learned  that  the  President  has  appointed  Hon.  Albert  C. 
Thompson  of  Ohio,  Hon.  Alexander  C.  Botkin  of  Montana, 
and  Hon.  David  B.  Culberson  of  Texas,  as  Commissioners  to 
revise  and  codify  the  criminal  and  penal  laws  of  the  United 
States,  in  accordance  with  the  following  provisions  incorporated 
in  the  Appropriation  Bill  approved  June  4,  1897,  namely : 

'*  That  the  President,  with  the  advice  and  consent  of  the 
Senate,  shall  appoint  three  commissioners  whose  duty  it  shall 
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be,  under  the  direction  of  the  Attorney-General,  to  revise  and 
codify  the  criminal  and  penal  laws  of  the  United  States. 

"  That  they  shall  proceed  with  their  work  as  rapidly  as  may 
be  consistent  with  thoroughness,  and  shall  report  the  result  of 
their  labors  to  the  Attorney- General  when  completed,  to  be  by 
him  laid  before  Congress,  and  shall  make  such  other  reports 
during  the  progress  of  their  work  as  they  shall  see  fit  to  the 
Attorney-General,  to  be  laid  before  Congress  at  his  discretion. 

^'  That  their  report  shall  be  so  made  as  to  indicate  any  pro- 
posed change  in  the  substance  of  existing  law,  and  shall  be 
accompanied  by  notes  which  shall  briefly  and  clearly  state  the 
reasons  for  any  proposed  change. 

^^  That  each  of  said  commissioners  shall  receive  a  salary  of 
five  thousand  dollars  a  year,  which,  as  also  a  sum  sufiicient  to 
pay  the  expenses  of  the  commissioners,  to  be  approved  and 
certified  to  by  the  Attorney-General,  is  hereby  appropriated 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated." 

The  appointment  of  these  commissioners  seems  to  relieve 
the  Committee  of  this  Association  from  further  consideration 
of  the  subject  and  from  further  action,  unless  it  may  be  to 
submit  to  the  consideration  of  the  commissioners  the  sugges- 
tions received  from  the  several  District  Attorneys. 

Charles  F.  Libby, 

E.  B.  Sherman, 

Charles  J.  Hughes,  Jr., 

George  M.  Forster, 

William  S.  Curtis. 
July  7,  1897. 
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To  the  American  Bar  Association : 

The  Committee  on  Federal  Code  of  Criminal  Procedure, 
which  was  requested  "  to  examine  into  and  report  upon  the 
justice  and  expediency  of  aiding  indigent  persons  accused  of 
crime  in  securing  competent  attorneys  and  the  attendance  of 
important  witnesses  on  the  trial  of  such  accused  persons,"  beg 
leave  to  submit  the  following  report : 

We  find  that  it  is  the  practice  in  some  of  the  circuits,  and 
perhaps  in  all,  for  the  presiding  judge  to  appoint  counsel  for 
any  accused  person  who  makes  a  request  to  that  effect,  or  in 
any  case  where  in  the  opinion  of  the  judge  the  interests  of 
justice  require  such  appointment,  and  although  no  provision  is 
made  for  the  payment  of  counsel  in  such  cases  yet  no  difficulty 
is  found  arising  from  that  fact,  as  the  members  of  the  bar  have 
always  shown  a  readiness  to  respond  to  such  duties  as  officers 
of  the  court.  The  Committee  are  of  the  opinion  that  it  is  not 
expedient  to  provide  by  law  for  the  compensation  of  counsel 
for  accused  persons  in  all  cases,  but  are  of  opinion  that  in  the 
case  of  persons  indicted  for  crimes  which  are  punishable  by 
death  or  imprisonment  for  life,  that  some  provision  ot  law 
should  be  made  for  the  employment  and  compensation  of  coun- 
sel for  the  defence,  such  as  is  found  in  some  of  the  State 
statutes.  In  one  of  the  States  the  following  provision,  which 
meets  with  the  approval  of  the  Committee,  is  found :  "  Com- 
petent counsel  shall  be  assigned  by  the  Court  in  cases  where 
a  person  is  indicted  for  a  crime  punishable  by  death  or 
imprisonment  for  life,  when  it  appears  that  the  accused  has  not 
sufficient  means  to  employ  counsel,  and  reasonable  compensa- 
tion, not  exceeding  three  hundred  dollars  in  all  at  any  one 
trial,  shall  be  allowed  by  the  court." 

Section  1,034  of  the  Revised  Statutes  of  the  United  States 
provides  for  the  assignment  of  counsel  in  capital  cases,  not 
exceeding  two,  as  the  accused  may  desire,  but  no  provision  is 
jnade  for  the  compensation  of  such  counsel. 
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Section  878  of  the  Revised  Statutes  of  the  United  States 
reads  as  follows : 

"  Whenever  any  person  indicted  in  a  Court  of  the  United 
States  makes  affidavit,  setting  forth  that  there  are  witnesses 
whose  evidence  is  material  to  his  defence;  that  he  cannot 
safely  go  to  trial  without  them ;  what  he  expects  to  prove  by 
each  of  them ;  that  they  are  within  the  district  in  which  the 
Court  is  held,  or  within  one  hundred  miles  of  the  place  of 
trial ;  and  that  he  is  not  possessed  of  sufficient  means,  and 
is  actually  unable  to  pay  the  fees  of  such  witnesses,  the 
Court  in  term,  or  any  judge  thereof  in  vacation,  may  order 
that  such  witnesses  be  subpoenaed  if  found  within  the  limits 
aforesaid.  In  such  case  the  costs  incurred  by  the  process  and 
the  fees  of  the  witnesses  shall  be  paid  in  the  same  manner  that 
similar  costs  and  fees  are  paid  in  case  of  witnesses  subpoenaed 
in  behalf  of  the  United  States." 

The  provisions  of  this  section  seem  to  the  Committee  broad 
enough  to  meet  the  requirements  of  justice  in  such  cases, 
except  that  the  limitation  of  one  hundred  miles  might  well  be 
eliminated,  so  that  the  subpoenas  in  criminal  cases  issued  in 
behalf  of  the  defence  should  run  as  in  behalf  of  the  Govern- 
ment, throughout  the  United  States. 

Charles  F.  Libby, 

Charles  J.  Hughes,  Jr., 

E.  B.  Sherman, 

George  M.  Forster, 

William  S.  Curtis. 
July  7,  1897. 


REPORT 


OF  THE 


COMMITTEE  ON  COMMERCIAL  LAW. 

To  the  American  Bar  Association : 

The  Committee  on  Commercial  Law  beg  leave  to  submit 
the  following  report : 

The  constitution  of  this  Association  provides  for  the 
appointment  of  this  Committee  but  does  not  prescribe  their 
duties,  nor  are  those  duties  fixed  by  any  by-laws.  Nothing 
has  been  referred  to  us  by  the  Association. 

Believing,  however,  that  the  Committee  should  do  something 
in  furtherance  of  the  objects  and  purposes  of  the  Association, 
after  receiving  notice  of  his  appointment,  the  Chairman  wrote 
to  each  member  requesting  him  to  submit  in  writing  any 
suggestions  of  reform,  in  the  law  governing  Commercial 
transactions,  which  might  be  deemed  by  him  advisable,  that 
the  same  might  be  presented  to  this  Association  through  the 
Committee.  In  response  to  this  request  Mr.  Walter  S. 
Logan,  of  New  York,  some  weeks  ago  forwarded  to  the  Chair- 
man a  paper  entitled  "A  Broader  Basis  of  Credit," which  is 
herewith  submitted.  This  paper  points  out  some  of  the 
defects  of  the  present  law,  the  effects  of  which,  are  to  lessen 
that  confidence  which  is  so  essential  in  commercial  dealing ; 
and  while  not  undertaking  to  provide  the  specific  remedies  for 
those  evils  suggests  the  line  upon  which  those  remedies  should 
be  framed.  The  Committee  does  not  understand  that  they 
are  authorized  to  recommend  the  adoption  of  the  suggestion  of 
the  paper,  nor  would  they  at  this  time  be  prepared  so  to 
indorse  them,  if  authorized ;  but  the  evils  pointed  out  do  exist 
and  the  paper  shows  that  it  was  prepared  by  the  writer  after 
careful  consideration  of  the  subject,  and  it  contains  many 
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suggestions  worthy  of  the  consideration  of  this  Association. 
In  order  that  it  may  have  that  consideration,  and,  that  the 
reform  suggested  may,  if  it  is  deemed  advisable,  be  brought 
about,  the  Committee  submit  the  following  resolution :    • 

Mesolved,  First,  that  this  report  and  paper  submitted  here- 
with be  referred  to  the  Committee  on  Commercial  Law  here- 
after appointed,  and  that  the  Secretary  of  this  Association 
shall,  as  soon  as  practicable,  after  the  appointment  of  such 
committee,  furnish  to  each  member  a  copy  of  such  report  and 
of  the  paper  referred  to  herein. 

Hesolved,  Second,  that  such  Committee  shall  consider  the 
paper  and  shall  report  thereon  at  the  next  meeting  of  the 
Association,  and  if  deemed  advisable  shall  accompany  the 
report  with  such  bill  or  bills  as  may  in  their  judgment,  be 
necessary  to  remedy  the  evils  pointed  out. 

Respectfully  submitted, 

Henry  C.  Tompkins, 

Chairman, 
Walter  S.  Logan, 
Henry  Budd, 
James  Hagerman. 


RERORX 


OP  THE 


COMMITTEE  ON  JUDICIAL  ADMINISTRATION  AND 

REMEDIAL  PROCEDURE. 

(Supplemental  Report) 

To  the  American  Bar  Association : 

Your  Committee  on  Judicial  Administration  and  Remedial 
Procedure,  to  whom  was  referred  the  resolution  presented  by 
Mr.  Moores  of  Indiana,  beg  leave  to  report.  Your  Committee 
in  its  report  submitted  at  this  session  called  attention  to  the 
omission  in  the  wording  of  the  Act  of  Congress  creating  the 
United  States  Circuit  Courts  of  Appeal  to  provide  for  appeal 
from  an  interlocutory  order  or  decree  appointing  or  refusing 
appointment  of  a  receiver,  while  the  law  does  provide  for  such 
appeal  from  interlocutory  orders  or  decrees  granting  or  refusing 
injunction.  This  Association  having  previously  put  itself  on 
record  urging  such  amendment  as  would  provide  this  relief,  but 
hitherto  without  securing  action  of  Congress,  a  resolution  was 
passed  by  this  body  upon  the  adoption  of  your  Committee's 
report  at  this  session,  providing  for  a  special  Committee  of 
three  to  be  appointed  by  our  President  charged  with  present- 
ing the  matter  to  Congress  and  securing  such  amendment. 

The  resolution  now  referred  to  your  Committee  calls  atten- 
tion to  the  fact  that  there  are  certain  causes  which  in  their 
progress  would  go  on  appeal  direct  to  the  Supreme  Court  of 
the  United  States,  which  would  not  be  covered  by  the  amend- 
ment provided  for  in  the  resolution  already  passed,  and  asking 
that  the  Committee  named  in  said  resolution  be  charged  with 
the  further  duty  of  securing  a  right  of  appeal  in  such  cases 
going  direct  to  the  Supreme  Court. 
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After  examination  of  the  matter  your  Committee  is  of  the 
opinion  there  is  practically  no  difference  in  the  principle 
sought  to  be  established  and  the  relief  asked,  and  see  no 
reason  why  the  right  of  appeal  in  each  should  not  be  under 
like  protection,  and  therefore  recommend  that  the  Committee 
provided  for  under  the  former  resolution  have  their  duties 
enlarged  to  cover  both  conditions  stated. 

Respectfully  submitted, 

A.  J.  McCrary, 

For  Committee, 


?7 


PROCEEDINGS 


OF  THE 


SECTION  OF  LEGAL  EDUCATION. 

Tuesday,  August  24-,  3  o'clock  P.  M. 

The  meeting  was  called  to  order  by  the  Secretary  of  the 
Section,  George  M.  Sharp,  of  Maryland. 

The  Secretary : 

I  am  sorry  to  announce  that  the  Chairman  of  the  Section, 
Mr.  Edward  J.  Phelps,  has  been  detained  by  important  busi- 
ness and  cannot  be  with  us.  Under  these  circumstances  it  will 
be  necessary  to  elect  a  chairman  pro  tern, 

Eugene  Wambaugh,  of  Massachusetts  : 

I  nominate  Judge  Henry  Page,  of  the  Maryland  Court  of 
Appeals,  aa  Chairman  of  the  Section  in  the  absence  of  the 
permanent  Chairman. 

Edmund  Wetmore,  of  New  York : 

I  second  the  nomination  of  Judge  Page.  . 

Judge  Page  was  declared  elected  Chairman  pro  tempore. 

The  Chairman : 

Gentlemen,  I  do  not  know  to  what  I  can  attribute  the 
pleasure  of  presiding  over  your  deliberations,  unless  it  is  to  the 
fact  that  the  court  to  which  I  am  one  of  the  members  has  kept 
the  subject  of  remedial  procedure  and  practice  uppermost  for 
many  years.  The  subject  which  engages  the  attention  of  this 
section,  legal  education,  is  one  which,  has  also  engaged  the 
attention  of  the  people  of  my  state.  The  Bar  Association  of 
Maryland  at  its  last  meeting  took  up  the  subject,  and,  after  a 
report  which  I  know  you  will  pardon  me  in  characterizing  as 
able  and  exhaustive,  passed  certain  resolutions  which  have  for 
their  object  legislative  action  intended  to  require  for  admission 
to  the  bar  a  higher  standard  of  education  not  only  in  legal 
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learning,  but  also  in  English  literature  and  history.  And  you 
will  pardon  me,  I  know,  if  I  add  one  word :  That  it  does 
seem  to  me  that  there  can  be  no  time  more  opportune  for  the 
purpose  of  considering  the  question  of  adopting  remedial  meas- 
ures than  now.  To  be  sure,  the  day  has  passed  when  the  law- 
yer is  the  only  educated  man  in  the  community,  and  it  is  fortu- 
nate that  it  is  so.  The  march  of  general  education  has  to  a  very 
large  extent  altered  that,  but  we  have  entered,  as  everybody 
knows,  during  this  century  upon  an  era  of  improvement  in 
almost  everything — in  industrial,  commercial,  contractual  and 
all  other  kind  of  improvement.  The  lawyer  must  take  his  due 
share,  and  in  fact,  if  I  may  say  it,  lead  the  judiciary  in  pro- 
mulgating and  establishing  rules  which  will  not  only  not  check 
this  march  of  general  progress,  but  will  establish  it  upon  prin- 
ciples which  are  consistent  with  justice  and  equity.  And  I 
may  go  a  step  farther  than  that.  We  are  entering  not  only 
upon  this  industrial  progress — have  entered  it  and  are  in  the 
full  tide  of  progress — but  large  questions  affecting  the  state  are 
even  now  matters  of  the  most  material  moment.  Is  it  not  the 
duty  of  the  American  lawyer  to  help  to  establish  these  great 
principles  upon  the  basis  of  a  liberty  regulated  by  law,  of  a  law 
based  upon  the  common  law,  upon  a  law  which  has  its  best 
exponent  in  the  Declaration  of  Independence,  and  its  most 
decisive  living  force  in  the  Constitution  of  the  United  States. 

Secretary  Sharp : 

It  has  been  thought  best  to  postpone  the  reading  of  the 
papers  until  to-morrow.  Therefore,  this  evening  the  meeting 
is  open  for  any  general  business  that  the  members  may  wish  to 
bring  up. 

Henry  Wade  Rogers,  of  Illinois : 

There  are  representatives  here  from  a  number  of  the  states 
from  whom  I  think  it  would  be  desirable  to  hear  on  this  sub- 
ject of  legal  education  and  the  requirements  of  their  states, 
and  what  is  being  done  in  the  respective  states.  Perhaps 
Judge  Stewart,  of  Ohio,  who  is  Chairman  of  the  Committee 
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on  Ldgal  Edacation  and  Admission  to  the  Bar  in  this  state, 
would  be  willing  to  speak  to  us  on  this  subject. 

The  Chairman : 

I  am  sure  Professor  Rogers  expresses  the  wish  of  everyone 
present,  and  I  would  ask  Judge  Stewart  to  address  us. 

G.  H.  Stewart,  of  Ohio  : 

While  it  happens  that  I  am  the  Chairman  of  the  Committee 
on  Legal  Education  of  the  Ohio  State  Bar  Association,  there 
are  other  members  of  that  Association  who  are  much  more 
capable  of  speaking  upon  the  subject  than  I  am.  I  regret  that 
they  are  not  here  to-night.  Mr.  Patterson,  of  Columbus,  who 
was  last  year  appointed  a  committee  of  one  upon  that  subject, 
made  a  thorough  investigation  of  the  subject  of  admission  to 
the  bar,  and  made  a  very  elaborate  report  to  the  State  Bar 
Association.  Mr.  Lawrence  Maxwell,  Jr.,  of  Cincinnati,  has 
investigated  the  subject  to  some  extent,  and  he  also  delivered 
an  address  to  the  Association  on  the  subject.  I  trust  that 
before  the  adjournment  of  this  meeting  you  will  have  the 
pleasure  of  hearing  from  these  gentlemen,  who  are  better 
qualified  than  I  am  to  speak  upon  the  subject. 

I  am  happy  to  say,  however,  that  the  State  of  Ohio  is  mak- 
ing considerable  progress  in  the  right  direction — in  the  direc- 
tion of  a  higher  education  of  those  who  apply  for  admission  to 
the  bar.  Those  of  us  who  are  familiar  with  the  old-time  practice 
of  admitting  members  to  the  bar  are  aware  that  a  great  change 
has  been  wrought  in  the  last  twelve  or  fifteen  years.  About 
so  long  ago  a  commission  was  appointed  by  the  Ohio  Supreme 
Court,  and  all  applicants  for  admission  to  the  bar  are  now 
required  to  go  to  Columbus  to  be  examined  by  one  committee, 
the  examinations  occurring  two  or  three  times  during  the  year, 
lender  our  statute  the  Supreme  Court  has  authority  to  appoint 
a  special  committee  to  examine  the  graduates  of  the  law 
schools.  For  the  past  three  years  those  committees  have  been 
appointed  and  have  examined  students  in  the  law  schools  at 
Cleveland,  Cincinnati  and  Columbus.  It  has  been  found, 
however,  that  that  method  is  not  satisfactory.     It  is  not  satis- 
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factory  to  those  who  are  in  charge  of  the  law  schools,  nor  is  it 
satisfactory  to  the  large  body  of  students  who  are  examined  at 
Columbus  by  the  general  committee.  That  matter  has  been 
brought  to  the  attention  of  the  State  Association  and  a  special 
committee  has  been  appointed,  consisting  of  five  members,  of 
which  committee  Mr.  Lawrence  Maxwell,  Jr.,  of  Cincinnati, 
is  the  Chairman,  who  are  to  formulate  additional  rules  in 
regard  to  the  appointment  of  the  committee,  and  to  have  such 
a  committee  appointed  as  will  be  satisfactory  to  the  members 
of  the  bar  generally  throughout  the  State,  and  will  reflect 
credit  upon  the  State  in  their  examinations  and  a  committee 
which  will  examine  all  of  the  law  students  who  desire  to  be 
admitted  to  the  bar.  So  that  we  will  hereafter  have,  we  hope, 
but  one  committee  and  but  one  set  of  examination  papers  so 
that  everybody  who  desires  admission  to  the  bar  will  be  treated 
in  precisely  the  same  way.  This  is  one  of  the  defects  in  an 
otherwise  admirable  system  which  we  think  we  have  in  force. 
This  committee  is  also  authorized  to  formulate  and  submit  to 
the  Supreme  Court  amendments  to  the  rules  now  in  force  regu- 
lating the  registration  of  law  students  and  the  qualifications  of 
applicants  for  admission  to  the  Bar. 

It  was  also  proposed  by  the  State  Association  to  require 
some  proof  of  the  literary  attainments  of  applicants  for  admis- 
sion to  the  bar.  It  is  true,  as  you  have  stated,  Mr.  Chairman, 
that  the  lawyer  is  no  longer  the  most  learned  man  in  the  pro- 
fessions. It  should  not  come  to  be  said,  however,  that  he  is 
the  least  learned.  It  has,  therefore,  been  thought  advisable 
that  some  method  of  ascertaining  the  literary  qualifications  of 
applicants  should  be  established.  We  think  it  is  in  the  power 
of  our  Supreme  Court  to  do  that,  and  this  committee  is  also  to 
report  upon  that  subject  to  the  Supreme  Court.  Heretofore 
the  committee  appointed  by  the  Supreme  Court  of  Ohio  to 
make  the  examinations  has  been  changed,  except  in  one  or  two 
instances,  from  year  to  year.  This  has  been  deemed  inadvis- 
able, and  it  is  now  proposed  to  suggest  to  the  Supreme  Court 
that  the  committee  to  be  appointed  by  them  should  be  appointed 
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for  different  periods  of  time,  so  that  only  the  term  of  a  por- 
tion of  the  committee  should  expire  each  year.  We  think  in 
that  way  greater  efficiency  in  the  examinations  will  be  brought 
about. 

These  are  some  of  the  efforts  which  the  bar  of  Ohio  are 
making  in  order  to  raise  the  standard  of  qualifications  for 
admission  to  the  bar.  As  you  all  are  aware  probably,  the 
time  of  study  has  been  increased  in  this  State  from  two  to 
three  years,  and  we  think  that  if  we  can  persuade  the  Supreme 
Court  to  adopt  the  suggestions  of  the  State  Bar  Association 
in  respect  to  the  appointment  of  committees  and  in  regard  to 
the  qualifications  of  applicants  for  admission  to  the  bar,  we  will 
have  very  nearly  a  perfect  system — at  least,  we  will  be  taking 
a  big  step  in  the  right  direction,  and  I  am  certain  that  it  i» 
the  desire  of  the  bar  of  Ohio  to  lead  in  the  direction  of  higher 
legal  education. 

A.  H.  Nelson,  of  Montana: 

In  looking  over  the  program  arranged  for  this  convention 
I  do  not  find  any  subject  upon  which  I  consider  myself  com- 
petent to  express  thoughts  that  will  be  of  any  value  to  thi» 
convention  unless  it  is  upon  that  of  "  Qualifications  for 
Admission  to  the  Bar."  I  represent  the  State  of  Montana^ 
one  of  the  newest  States  in  the  Union.  My  experience — and 
it  is  from  that  that  I  shall  speak — has  been  that  of  Secretary 
of  the  Montana  Bar  Association  for  five  years.  I  have  been 
impressed  with  nothing  so  much  as  this,  namely :  That  the 
character  of  the  bar  in  the  newer  States  of  the  Union  is  not. 
nearly  so  high  as  it  ought  to  be,  nor  nearly  so  high  as  it  will 
be  when  the  reforms  that  are  now  mooted,  and  that  have  been 
for  some  time  advocated  by  this  organization,  shall  have  been 
carried  into  practical  operation.  More  than  three-fourths  of 
the  attorneys  to-day  in  my  own  State  have  been  admitted  to 
the  bar  there  simply  upon  motion,  merely  because  they  have 
been  practicing  in  other  States,  and  my  acquaintance  with  the 
personnel  of  the  Bar  Association  of  Montana — and  Montana 
is  not  peculiar  in  this  matter — leads  me  to  believe  that  there 
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is  not  that  attention  paid  to  the  qualifications  of  those  admitted 
to  the  bar  in  the  older  States  that  there  ought  to  be.  This 
seems  to  me  to  be  a  very  noticeable  fact.  As  a  profession  we 
lay  great  stress  upon  precedents.  With  us  age  is  authority ; 
yet  we  seem  to  care  but  little  for  precedents  in  this  matter. 
We  have  followed  our  own  will  and  our  own  way  in  regard  to 
admission  to  the  bar.  The  time  was  in  England  when  a  man 
could  not  start  out  as  a  tailor,  or  a  shoemaker,  or  engage  in 
any  other  calling  without  permission  of  the  particular  guild 
which  presided  over  that  trade  and  had  authority  in  it,  but 
with  the  lapse  of  time  those  restrictions  have  been  done  away 
with  in  every  calling  with  the  exception  of  the  profession  of 
the  law,  and  to-day  the  lawyers  in  England  control  the  bar, 
as  formerly  each  guild  controlled  those  persons  that  belonged 
to  the  trade  over  which  it  had  authority.  It  is  estimated  that 
we  have  in  this  country  some  90,000  lawyers.  In  England, 
with  a  population  of  about  half  of  ours,  there  are  only  about 
4,000  barristers,  and  we  know  that  the  solicitors  there  are  men 
in  a  separate  class  and  only  barristers  are  of  necessity  men 
who  are  thoroughly  educated  in  their  vocation. 

I  doubt  if  there  is  an  experience  that  can  be  drawn  from 
the  history  of  any  gentleman  in  this  room  to-night  that  will 
duplicate  mine.  I  will  give  it  to  you  as  illustrating  the  custom 
at  the  time  I  was  admitted  to  the  bar.  It  was  in  Minnesota, 
in  1860.  I  had  been  graduated  from  College  in  1858.  I  had 
studied  law — I  can  hardly  dignify  it,  however,  by  the  name  of 
study.  I  had  read  Blackstone,  and  had  spent  some  six  months 
in  the  office  of  a  law  firm,  and  so  I  concluded  that  I  was 
ready  to  be  admitted  to  the  bar.  I  was  told  by  the  gentle- 
man in  whose  office  I  had  read  law  that  there  was  no  doubt 
about  ray  being  admitted.  So  application  was  duly  made,  and 
the  court  appointed  a  committee  to  examine  me.  I  was 
advised  that  to  be  certain  of  passing  the  examination  I  must 
furnish  a  liberal  supply  of  beer  and  cigars.  Well,  they  were 
provided  at  my  expense,  and  the  committee  met.     I  remember 
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that  an  eminent  lawyer  happened  to  be  visiting  Minnesota  at 
the  time — General  Shields — who  had  attained  fame  in  the 
Mexican  war,  and  who  had  afterwards  figured  in  politics  in 
Illinois,  and  he  was  invited  by  the  committee  to  assist  in  my 
examination.  The  Committee  proceeded  and  asked  me  several 
puzzling  questions.  I  have  forgotten  whether  I  answered  them 
correctly  or  not.  At  length  a  discussion  arose  among  the 
members  of  the  committee  over  my  answer  to  a  certain  question, 
in  which  General  Shields  took  my  side  of  the  question  and  a 
member  of  the  committee  took  the  other.  Finally  the  com- 
mitteeman said,  "  Oh,  well,  we  will  drop  that,"  but  General 
Shields  said,  ''No,  we  will  pass  Nelson,  but  you  have  got  to 
make  good  your  contention  and  cite  your  precedents."  So  I 
was  admitted  as  an  attorney  and  counselor  at  law  upon  such  an 
examination  as  that. 

Now,  in  all  parts  of  this  country  there  are  many  lawyers 
who  have  been  admitted  to  practice,  and  who  have  been  prac- 
ticing law  for  years  on  much  the  same  kind  of  an  examination. 
It  seems,  therefore,  to  me  that  while  we  are  tenacious  of  pre- 
cedents in  regard  to  our  practice  in  the  courts,  the  precedents 
of  the  legal  profession  in  England  as  to  the  admission  to  the 
Bar  we  should  do  well  to  copy.  When  a  man  applies  for  ad- 
mission to  the  Bar  in  England  he  has  first  to  pay  a  very  consid- 
erable sum  of  money,  about  180  guineas.  Of  course,  that 
would  be  much  too  large  an  admission  fee  here.  It  would  be 
putting  up  a  bar  againt  the  Bar.  After  the  applicant  has 
done  that  he  is  admitted  to  the  Inns.  It  would  not  be  possi- 
ble to  exactly  duplicate  "The  Inns  of  Court"  in  this  country, 
but  we  could  be  a  great  deal  more  particular  in  regard  to  the 
moral  as  well  as  the  professional  qualifications  of  those  whom 
we  admit  into  the  ranks  of  our  profession,  and  certainly  it 
would  be  well  for  us  to  look  into  English  precedents  in  this 
matter,  just  as  we  do  when  we  are  preparing  for  a  case  in 
court.  Though  we  are  a  young  and  progressive  country,  still 
we  ought  to  remember  that  the  reputation  of  the  English  Bar 
rests  upon  a  basis  such  as  cannot  be  found  for  the  reputation 
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of  the  Bar  of  this  country.  The  great  trouble  is  the  want  of 
esprit  dp  corps  among  the  lawyers  in  the  various  States.  I 
have  studied  this  subject  with  some  care  because  of  certain 
questions  sent  out  two  or  three  years  ago  by  Secretary  Hinkley 
regarding  the  usefulness  of  the  Bar  associations  in  the  various 
States.  Each  Secretary  of  a  State  association  was  asked  by 
Secretary  Hinkley  to  state  what  he  could  about  the  work  of 
the  Bar  association  of  his  own  State  and  how  it  could  be  im- 
proved. At  that  time  I  satisfied  myself  that  the  great  trouble 
in  regard  to  this  matter  was  that  the  profession  generally  did 
not  realize  the  important  position  they  occupied  as  individuals 
in  the  community,  and  consequently  they  were  very  careless 
about  seeing  that  only  the  right  kind  of  men  were  allowed  to 
enter  the  profession.  It  seems  to  me  that  there  is  no  calling  where 
higher  qualifications  should  be  demanded,  and  we  should  see 
to  it  that  the  standard  by  which  those  who  apply  for  admission 
to  the  Bar  shall  be  judged,  shall  be  raised,  so  that  something 
more  will  be  required  to  entitle  a  man  to  practice  law  in  any 
State  than  a  mere  motion,  backed  by  the  endorsement  of  a 
judge  of  some  other  State. 

The  Chairman : 

We  have  with  us  to-night  Judge  Baldwin  of  Connecticut, 
who  has  devoted  a  great  deal  of  time  to  this  subject,  and  we 
should  be  delighted  to  hear  from  him. 

Simeon  E.  Baldwin,  of  Connecticut : 

Mr.  Chairman,  I  am  not  sure  that  I  could  agree  entirely 
with  the  remark  of  the  last  speaker  in  regard  to  the  superiority 
of  the  English  system  of  legal  education  over  the  American 
system.  Undoubtedly  during  the  last  twenty  years  much  has 
been  done  in  London  to  make  the  education  of  the  benchers 
mean  something.  There  have  been  lecturers,  and  there  are 
examinations,  I  believe,  to  a  certain  extent;  but  at  the  same 
time,  as  I  understand  it,  our  English  ])rethren  are  looking  to 
America  for  advice  and  example  in  regard  to  the  education  for 
the  bar  rather  than  expecting  Americans  to  look  there.  Of 
course,  the  education  given  in  America  to  the  law  student  is 


REMARKS   OF   SIMEON    E.    BALDWIN.  427 

mainly  an  affair  not  of  government,  but  of  chartered  institu- 
tions— chartered  by  the  government,  but  ordinarily  conducted 
by  private  hands,  and  whatever  merits  our  American  system  of 
legal  education  may  have  are  due,  I  take  it,  more  to  the  men 
who  have  been  at  the  head  of  such  institutions  than  to  those 
who  have  made  laws  in  the  state  where  they  belong. 

But  I  think  another  remark  made  by  the  gentleman  from 
Montana  is  worthy  our  most  careful  attention  and  thought,  and 
that  is  the  extreme  disproportion  of  numbers  between  the 
English  and  the  American  bar  relatively  to  the  population  of 
the  two  countries.  While  no  doubt  the  English  attorney  or 
solicitor  is  now  a  man  of  considerable  legal  education  and  holds 
a  position  decidedly  in  advance  of  what  he  held  a  generation 
ago,  and  although  therefore  the  English  attorneys  should,  I 
think,  be  added  to  the  English  barristers  in  order  to  make  any 
fair  statement  of  the  proportion  between  the  English  bar  and 
the  American  bar  and  the  population  of  the  two  countries,  still 
making  that  addition  the  difference  is  enormously  to  our  disad- 
vantage. I  was  last  month  in  Georgia,  a  state  from  which  our 
association  is  glad  to  welcome  every  year  many  of  its  leading 
members,  and  I  was  surprised  to  find  that  in  the  city  of  Atlanta, 
the  capital  to  be  sure  of  (jeorgia,  there  was  one  lawyer  to  every 
850  of  the  population.  Of  course  in  the  capital  of  a  state 
which  is  also  a  commercial  capital,  where  large  interests  centre, 
there  may  be  a  larger  bar  than  in  agricultural  counties  with 
an  equal  population,  but  still  I  think  we  must  agree  that  one 
lawyer  to  every  900  of  the  population  in  the  country  at  large 
is  too  great  a  number,  and  do  we  not  owe  it  to  ourselves — we 
who  are  at  the  bar  and  we  who  are  on  the  bench — to  endeavor 
as  time  goes  on  to  lessen  the  relative  number  of  lawvers  in  the 
community.  This  evil  was  felt  in  my  own  state  150  years 
ago,  to  such  an  extent  that  the  Legislature  interfered,  and 
passtd  a  Law  that  thereafter  in  the  colony  of  Connecticut 
there  should  be  no  more  lawyers  in  Hartford  county  than  a 
certain  number — so  many  in  New  Haven  county,  and  so  on. 
I  think  no  county  had  more  than  seven.     They  had  English 
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traditions  before  their  eyes.  But,  of  course,  that  form  of 
legislation  was  soon  abandoned,  and  for  a  number  of  years 
admissions  to  the  bar  in  Connecticut  were  managed,  as  in  most 
states,  at  the  pleasure  of  the  county  courts  in  the  various 
counties,  and  by  such  examinations,  written  or  oral,  as  the 
county  courts,  or  their  committees,  saw  fit  to  ordain.  But, 
for  the  last  dozen  years,  we  have  adopted  in  Connecticut  the 
plan  of  a  state  board  of  examination,  and  we  are  satisfied  that 
it  is  an  immense  advance  over  the  old  system.  Our  Con- 
necticut system  is  this.  There  is  a  board  of  examiners 
appointed  by  the  judges  of  the  highest  courts,  the  members 
serving  for  three  years,  and  ordinarily  being  reappointed. 
Two  judges — as  a  matter  of  practice,  not  of  rule — have  always, 
I  believe,  been  of  the  Board.  The  members  of  the  Board  are 
not  paid  for  their  services  ;  but  selections  have  been  made  of 
such  men  as  it  was  thought  would,  from  motives  of  public 
spirit,  be  willing  to  give  the  necessary  time  and  attention  to 
the  subject,  and  we  have  not  been  disappointed.  The  only 
reward,  I  believe,  for  their  labors,  is  that  at  the  close  of  each 
semi-annual  session  they  have  a  dinner  together,  which  is  paid 
for  out  of  the  examination  fee  of  $10,  which  every  man  who 
desires  an  examination  must  pay,  whether  he  succeeds  or  not. 
I  believe  there  is  a  certain  spirit  of  sociability  and  good 
fellowship  among  the  members  of  the  committee  that  makes 
those  dinners  very  pleasant  occasions,  and  the  court  has  never 
had  any  trouble  in  having  a  competent  committee  to  act, 
prepare  the  questions  and  superintend  the  examinations, 
without  compensation.  Of  course,  Connecticut  is  a  small 
State,  and  the  number  of  those  who  apply  for  examinations  is 
small — probably  not  over  150  a  year.  In  a  great  State  like 
Ohio,  or  New  York,  it  may  be  necessary  to  salary  your 
commissioners.  In  New  York,  I  believe,  they  are  paid  $2,000 
a  year.  In  Connecticut,  we  have  a  preliminary  literary 
examination,  which  is  held  by  the  same  committee,  and 
required  by  the  court ;  for  the  whole  business  in  Connecticut 
is  left  to  be  regulated  by  the  rules  of  court  made  by  the  higher 
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judges,  .ind  they  are  the  ones  from  whom  this  reform  proceeded, 
at  the  instance  of  the  bar.  I  wish,  Mr.  Chairman,  that  the 
time  had  come — I  hope  it  may  come — when  this  literary 
examination,  which  is  now  generally  required  where  there  are 
State  examining  boards,  shall  mean  more  than  it  does.  At 
present,  I  think,  I  am  not  wrong  in  saying  that  the  preliminary 
literary  examination  requires  much  less  of  the  applicant  than 
the  preliminary  examination  for  entering  any  respectable 
college.  I  think  it  should  mean  fully  as  much,  and,  indeed, 
more.  I  believe  that  the  lawyer  should  always  be  an  educated 
man  ;  that  he  should  have  some  general  ideas  independent  of 
his  profession,  independent  of  mere  technical  learning — such 
an  education  as  may  be  had  in  our  best  high  schools,  or  in  the 
early  years,  we  will  say,  of  a  college  course.  I  believe  it 
would  be  a  very  wise  thing  in  this  country  to  have  it  adopted 
as  a  general  rule,  that  no  man  should  be  admitted  to  the  bar 
unless  he  had  spent  at  least  a  year  either  in  some  collegiate 
institution  as  a  regular  student  or  in  some  incorporated  law 
school.  Of  course,  in  any  such  reform  it  would  be  necessary 
to  move  slowly.  I  have  heard  gentlemen  in  this  Section 
advocate,  as  the  ultimate  goal  of  our  endeavor,  the  require- 
ment of  a  collegiate  degree  or,  at  least,  of  a  law  school  degree 
before  admission  to  the  bar.  But,  while  that  may  be  a  fitting 
pra^ctice  in  France  or  Germany,  I  do  not  believe  that  it  is 
suited  to  the  present  conditions  of  American  society.  I  do 
not,  however,  think  it  would  be  quixotic  to  hope  that  within 
ten  years  there  might  be  a  rule  adopted,  that  no  one  should  be 
admitted  to  the  bar  who  had  not  spent  at  least  a  year  in  a 
collegiate  institution  or  in  a  law  school. 

I  should  be  glad  to  hear  from  the  Secretary  or  from  some 
gentleman  here  who  is  informed  on  that  subject  as  to  whether 
the  immense  increase  in  Law  School  students  during  the  last 
three  years  means  a  corresponding  decrease  in  the  number  of 
office  students,  or  whether  the  number  of  office  students  remains 
the  same  and  the  Law  Schools  have  had  a  distinct  and  separate 
increase.     I  should  be  very  sorry  to  have  all  office  instruction 
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cease.  I  think  that  to  many  a  man  instruction  in  an  ideal  office 
— the  office  of  a  near  relative,  or  a  friend,  who  is  a  competent 
lawyer — is  quite  as  advantageous  as  instruction  in  a  Law 
School,  but  such  offices  are  few  and  such  instructors  are  few. 
As  a  general  thing  I  have  no  doubt  that  a  Law  School  educa- 
tion is  the  better  preparation  for  the  bar  than  ordinary  office 
education,  and  I  presume  that  would  be  the  general  opinion  of 
the  Section.  If  now  the  number  of  office  students  is  decreas- 
ing and  the  number  of  Law  School  students  is  increasing,  it  is 
a  healthy  sign,  but  if  the  number  of  office  students  remains 
the  same  and  the  number  of  Law  School  students  is  doubling 
and  trebling,  it  is  rather  an  alarming  state  of  things  for  the 
future  of  the  American  bar.  I  believe  that — not  from  the 
guild  feeling,  the  feeling  that  you  want  to  keep  things  to  your- 
self, but  from  the  higher  feeling  that  we  want  our  country  to 
have  the  best,  that  we  want  our  profession  to  rank  as  high  as 
the  profession  anywhere,  we  in  this  Section  and  we  in  the 
American  Bar  Association  ought  to  endeavor  to  lessen  the 
number  of  those  who  are  studying  for  the  bar  rather  than  to 
increase  it,  and  the  only  practicable  way  of  course  is  by  rais- 
ing the  standard  of  admission. 

Charles  Noble  Gregory,  of  Wisconsin  : 

I  only  want  to  say  one  word  for  the  encouragement  of  the 
gentlemen  of  the  bar  as  to  the  proportion  which  they  bear  in 
the  community  to  the  members  of  other  learned  professions. 
It  is  perfectly  true  that  our  profession  is  increasing  with  great 
rapidity,  but  it  is  still  true  that  the  medical  profession  by  a 
very  considerable  number  outranks  us.  It  is  true  that  there 
are  about  five  times  as  many  teachers  and  professors  as  there 
are  lawyers,  and  that  the  teachers  and  professors  are  appointed 
and  paid  by  public  authority  and  by  public  money  to  a  very 
large  extent,  whereas  the  lawyers  only  come  to  the  bar  because 
they  can  obtain  employment  in  open  competition.  There  are 
about  the  same  number  of  clergymen  in  the  country  as  lawyers 
— a  man  of  God  to  offset  every  man  of  law.  The  proportion 
of  lawyers  to  the  male  inhabitants  is  steadily  increasing.     But 
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we  must  remember  that  in  this  country,  I  think  I  can  safely 
say,  about  one-half  of  the  higher  public  oflBces  have  been 
from  the  beginning  filled  by  lawyers,  and  that  therefore  the 
public  life  takes  a  very  considerable  number  of  those  who  come 
to  the  bar.  A  gentleman  whose  name  I  am  sorry  I  cannot 
recall,  but  whose  figures  I  found  very  interesting,  presented  a 
paper  before  the  New  Hampshire  Bar  some  years  ago  in  which 
he  showed  the  proportion  of  Presidents,  Senators,  Governors 
of  States  and  members  of  Congress  who  were  lawyers,  and  I 
believe  that  about  53  per  cent,  of  the  members  of  both  houses 
of  Congress  from  the  beginning  down  had  been  of  our  calling 
and  still  a  greater  proportion  of  the  other  officers.  That 
accounts  for  a  very  large  number  of  the  men  who  come  to  the 
bar. 

I  think  that  Mr.  Nelson  is  perhaps  under  a  misapprehension 
in  saying  that  solicitors  in  England  are  not  required  to  have  a 
legal  education  before  their  admission.  On  the  other  hand,  I 
think  it  will  be  found  that  a  course  of  at  least  three  years  study 
is  required  even  for  applicants  having  university  degrees  and 
the  passing  of  at  least  three  examinations,  and  I  believe  those 
examinations  are  so  severe  that  about  only  one-third  of  the 
men  who  go  up  for  them  succeed  in  passing  in  course.  So 
that  the  examinations,  which  are  I  think  under  the  control  of 
the  Incorporated  Law  Society  now  by  act  of  Parliament,  are 
substantially  as  severe  as  for  the  Bar.  So  far  from  the  great 
reputation  of  the  English  Bar  in  the  past,  however,  depending 
upon  the  severity  of  the  examinations  for  admission,  I  would 
state  that  there  were  no  examinations  for  admission  to  the  Eng- 
lish Bar  until  as  late  as  1878,  but  the  requirement  was  sub- 
stantially that  a  man  should  enter  the  Inns  and  attend  the 
requisite  number  of  dinners.  So  good  a  judge  as  Mr.  Bryce, 
an  eminent  teacher  and  one  who  knows  more  about  our  own 
country  than  some  of  us  ourselves,  says  that  the  leaders  of  our 
Bar  are  fully  the  equals  of  any  of  the  English  lawyers.  His 
language  is  ''  the  level  of  legal  attainment  is,  in  some  cities  as 
high  or  higher  than  among  either  the  barristers  or  the  solicitors 
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of  London  "  and  this  he  freely  attributes  to  the  superiority  of 
our  Law  Schools.  One  of  the  most  interesting  comparisons 
between  the  American  practitioner  and  the  English  barristers 
was  afforded  in  the  career  of  an  American  lawyer,  who,  al- 
though a  man  of  great  ability,  had  devoted  much  of  his  time 
to  politics  and  had  never  won  the  highest  rank  at  the  Ameri- 
can Bar.  When  he  was  about  f)0  years  of  age  he  went  to 
England  and  there  easily  attained  the  very  first  eminence  at 
the  English  Bar,  being  ranked  as  the  leader  of  that  Bar,  if  we 
may  judge  by  the  expressions  and  attentions  of  hib  brethren 
of  that  Bar  or  by  his  fee  book.  Of  course  I  allude  to  the  late 
Judah  P.  Benjamin.  I  think  it  is  of  interest  to  remember 
that  no  similar  case  can  be  pointed  out  of  an  English  practi- 
tioner coming  to  this  country  and  gaining  a  like  pre-eminence 
at  our  Bar. 

A.  H.  Nelson : 

Mr.  Chairman,  my  information  upon  that  point  was  derived 
from  a  very  recent  letter  from  a  gentleman  in  England  who 
had  the  information  from  a  personal  friend  of  his  who  was  a 
barrister.  He  said  solicitors  were  not  required  to  pass  an  ex- 
amination at  all.  When  a  solicitor  has  a  case  in  hand  which 
has  to  go  into  court  he  recommends  a  barrister  to  be  employed. 
The  examinations  for  the  position  of  barrister  are  conducted 
in  the  Inns  once  a  year,  and  at  the  end  of  the  three  years 
course  of  study  (unless  the  student  has  had  a  university  edu- 
cation, he  must  serve  four  years),  he  must  pass  a  final  examin- 
tion.  That  these  examinations  are  much  better  tests  of  the 
real  ability  of  the  applicant  to  represent  the  profession  credit- 
ably, than  any  tests  applied  in  this  country  is  proven  by  the 
fact  that  over  60  per  cent,  of  those  who  apply  fail  to  pass.  I 
do  not  think  that  anything  like  that  percentage  fails  to  pass 
the  examinations  here. 

Charles  Noble  Gregory : 

Unless  my  memory  very  strangely  betrays  me  I  cannot  be 
mistaken  in  this  matter.  I  have  recently  examined  the  testi- 
mony of  the  most  eminent  English  lawyers,  judges  and  law 
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teachers  given  before  the  Royal  Gresham  Commission  at  great 
length  on  the  subject  of  Legal  Education  in  England,  and 
within  a  few  months  passed  I  contributed  an  article  on  the 
subject  to  the  Harvard  Law  Review,  The  Law  Times  of 
London  did  me  the  honor  to  reprint  this  in  full,  on  April  17, 
1897,  and  Mr.  Bryce  wrote  me  from  the  House  of  Commons 
that  it  was  "surprisingly  correct.'*  I  am  sure  the  gentleman 
is  referring  to  conditions  of  legal  education  in  England  which 
passed  away  nearly  a  generation  ago. 

Edmund  Wetmore,  of  New  York  : 

Answering  the  suggestion  of  Judge  Baldwin  in  regard  to  study 
in  oflBces,  in  the  State  of  New  York,  it  has  now,  for  a  number 
of  years,  been  made  a  requisite  that  applicants  for  admission  to 
the  bar  should  have  spent  a  certain  time  in  a  law  office ;  but  the 
fact  is  that  systematic  instruction  is  no  longer  given  in  lawyers' 
offices  in  the  large  cities,  and  probably  to  a  very  considerable 
extent  is  no  longer  given  in  the  country  sections  of  the  State, 
I  have  learned  from  those  of  an  earlier  generation  that  it  wa& 
the  habit  of  lawyers  who  took  students  into  their  offices  to 
give  them  regular  instruction  and  regular  examinations. 
Nowadays,  however,  in  a  busy  office  no  time  is  permitted  for 
that.  A  student  goes  into  an  office  and  stays  there,  perhaps 
for  a  year,  and  picks  up  more  or  less  information  of  methods 
and  practice.  In  my  own  case  I  know  I  am  desirous  of  giving 
all  the  information  I  can  to  the  young  men  in  my  office,  but  it 
is  impossible  to  give  them  anything  like  systematic  instruction, 
and  it  is  difficult  to  see  how  that  method  of  instruction  can 
ever  be  restored.  We  have  in  New  York,  as  is  well  known  to 
those  who  have  examined  the  subject,  the  requirement  that  a 
student  shall  have  a  certain  amount  of  education ;  he  must 
either  have  a  college  degree  or  have  passed  an  examination  of 
the  regents  of  the  University  of  New  York,  to  pass  which 
requires  an  amount  of  study  equivalent  at  least  to  that  which 
would  come  from  two  years  in  college,  before  he  can  take  the 
examination  for  admission  to  the  bar.  The  examinations  for 
the  bar  are  carried  on  by  commissioners  appointed  by  the 
28 
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court.  The  degree  of  no  Law  School  admits  a  student  to 
practice,  but  he  must  pass  the  regular  examination,  and  those 
examinations  have  gradually  grown  more  and  more  severe, 
until  this  year  some  complaint  was  made  that  they  went  too 
far.  At  any  rate,  it  is  suflRcient  to  say  that  we  have  raised 
the  standard  so  high  in  our  State  that  if  the  examination 
papers  which  I  looked  at  this  year  were  submitted  to  men  who 
had  been  twenty-five  years  in  practice  they  would  fail  to  answer 
the  (questions.  Then  in  that  event  I  think  Judge  Baldwin's 
suggestion  that  the  number  of  lawyers  be  diminished,  would 
indeed  be  carried  out.  In  our  State  we  have  carried  the 
theory  of  making  the  test  for  admission  to  the  bar  the  ability 
to  pass  a  thorough  and  complete  examination,  together  with  a 
re(juired  number  of  years  of  study,  as  far  as  it  can  probably 
be  carried  with  profit.  The  point  that  has  excited  great 
interest  in  my  own  mind  has  been  to  see  if  we  could  observe 
the  eff'ects  of  that  system  upon  the  young  men  at  our  bar.  It 
lias  been  gradually  developing,  but  it  has  been  now  long 
-enough  in  operation  so  that  we  ought  to  be  able  to  tell  some- 
thing about  it.  I  think  I  can  say  this,  that  the  younger  gen- 
eration who  have  come  in  through  the  high  requirements  that 
are  now  made  in  New  York  State  begin  to  show  the  effect  of 
their  training  in  their  practice.  That  form  of  scholastic 
ability  that  enables  a  student  to  pass  a  brilliant  examination  is 
only  one  part  of  that  which  enables  him  to  become  not  only  a 
o-reat  lawyer  but  a  good  lawyer.  In  addition  to  that  he  must 
have  that  indefinable  something  which  is  like  that  which  makes 
an  author  or  an  artist,  that  divine  common  sense  that  makes 
the  good  lawyer  and  distinguishes  him  from  the  bad,  and  no 
amount  of  book  learning  can  give  him  that.  That  comes  only 
from  experience,  and  of  course  you  cannot  expect,  therefore, 
to  see  more,  as  the  effect  of  a  high  standard  of  education, 
than  a  better  average  and  a  smaller  number  of  those  who 
are  utterly  unfit,  and  I  think  I  can  safely  say  that,  as  the 
result  of  the  advance  in  legal  education  we  have  had  in 
our  own  State,  that  result  is  beginning  to  be  perceptible.     I 
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have  taken  pains  to  investigate  the  subject  far  enough  so  that 
in  the  course  of  a  year  I  hope  to  be  able  to  present  some  exact 
statements  upon  it.  In  the  State  of  New  York  we  have  had 
the  standard  of  legal  education  raised  every  year  through  the 
continued  pressure  and  influence  largely  of  the  Bar  Associa- 
tion of  the  City  of  New  York  and  the  Bar  Association  in  the 
City  of  Buffalo,  both  of  which  Associations  have  ever  been 
ready  to  create  public  opinion,  promote  legislation  and  help  in 
raising  the  standard. 

John  Prentiss  Poe,  of  Maryland  : 

I  hesitate  to  rise  and  make  any  observations  in  this  presence ; 
but  when  I  reflect  that  an  active  participation  for  twenty-seven 
years  as  one  of  the  Corps  of  Instructors  in  the  Law  Depart- 
ment of  the  University  of  Maryland  may  qualify  me  to  say 
something  upon  this  subject,  I  trust  I  may  be  pardoned  for 
asking  you  to  listen  to  me  while  I  state  briefly  the  result  of  my 
experience  and  observation  in  respect  to  the  two  topics  which 
have  been. touched  upon  this  evening.  One  of  those  is  as  to 
the  method  of  educating  young  men  for  the  bar.  and  the  other 
is  in  regard  to  the  test  to  be  applied  to  those  gentlemen  to 
ascertain  whether  they  have  profited  sufficiently  by  the 
training  they  have  received,  either  in  the  universities  or  in 
the  law  schools,  to  be  admitted  as  practitioners. 

It  so  happens,  Mr.  Chairman,  that  about  seventy  per  cent, 
of  the  present  bar  of  Maryland  were  educated  at  the  law 
school  with  which  I  am  connected,  and  I  think  I  may  say,  in 
answer  to  the  suggestion  of  the  gentleman  from  New  York 
who  has  just  taken  his  seat,  that  it  is  a  matter  of  just  pride  to 
us  to  be  able  to  say  truthfully  that  the  training  which  has  been 
given  to  this  large  percentage  of  our  active  practitioners  has 
made  its  impression,  and  has  proved  that  they  have  been 
reasonably  well  instructed.  Yet,  we  realize  that  a  university 
education  is  not  the  only  avenue  to  the  bar ;  that  there  are 
men  of  talent,  men  of  ambition  and  aspiration,  men  of 
character,  whom  circumstances  do  not  allow  to  attend  lectures 
at  the   University,  but  who  desire  to  be  admitted  to  the  bar 
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after  a  training  and  education  acquired  elsewhere.  Accord- 
ingly, following  in  the  direction  set  by  other  States  in  the 
Union,  in  respect  to  this  subject  of  legal  education,  this  subject 
of  raising  the  standard  of  legal  education,  and  this  subject  of 
ascertaining  to  what  extent  students  have  availed  themselves 
of  their  opportunities,  we  have  become  alive  to  the  importance 
of  it ;  and  we  realize  the  necessity  of  rescuing  our  profession 
from  the  contaminating  touch  of  incompetency,  by  doing  all 
we  can  to  see  to  it  that  the  ranks  of  our  profession  shall  not 
be  recruited  from  incompetent  or  unworthy  men.  Accordingly, 
when  it  was  proposed  that  we  should  introduce  the  system  that 
has  been  introduced  in  New  York,  and  which  is  now  being 
applied  there  with  efficiency  and  with  marked  success,  and  the 
result  of  which  will  assuredly  tell  in  a  few  years,  we  gladly 
embraced  it,  and  at  our  recent  State  Bar  Association  meeting 
we  determined  to  apply  to  the  Legislature  to  amend  our  law 
upon  the  subject,  so  as  to  bring  us  in  touch  with  this  important 
reform  elsewhere,  by  requiring  our  examinations  to  be  more 
exacting.  It  did  not  weigh  a  feather  with  us  that  the  numbers 
of  those  attending  our  school  might  be  diminished,  because  we 
felt  that  were  the  students  who  pass  six  written  examinations 
from  us  before  we  give  them  a  diploma,  to  go  up  to  be  examined 
by  the  State  Board  of  Examiners,  they  need  not  be  afraid  of 
failing  to  pass.  Our  State  Associati(Tn  has  proposed  to  have  a 
law  passed,  providing  for  the  appointment  by  the  Court  of 
Appeals  of  a  State  Board  of  Examiners,  three  in  number, 
whose  tenure  of  office  shall  be  three  years,  whose  duty  it  shall 
be  to  examine  at  stated  intervals  all  applicants  for  admission 
to  the  bar.  That  is  our  general  scheme,  and  we  will,  doubtless, 
be  able  to  win  the  support  of  our  Court  of  Appeals,  as  the 
Chief  Justice  presided  at  our  meeting,  and  we  have  now  one 
of  the  members  of  that  Court  here  as  the  Chairman  of  this 
Section.  I  think  there  will  be  no  difficulty  in  securing  the 
passage  of  such  a  law.  The  subject  was  examined  very  fully, 
and  in  the  report  prepared  by  the  Secretary  of  this  Section 
(Mr.  George  M.  Sharp,  who  was  our  Chairman  of  the  Com- 
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mittee  on  Education  of  our  State  Bar  Association)  the  subject 
was  fully  reviewed,  and  we  were  aided  in  our  deliberations  by 
the  results  of  the  investigations  and  the  reports  of  the 
American  Bar  Association.  I  do  not  doubt  that  the  happiest 
results  will  flow  from  the  enactment  of  such  a  measure,  and 
that  we  shall  have  men  admitted  to  the  bar  hereafter  only  after 
such  an  examination  as  will  make  it  absolutely  certain  that 
incompetent  men  will  not  be  allowed  to  become  practitioners  in 
our  State. 

But  sir,  I  feel  that  this  is  not  all.  There  is  something  be- 
yond mere  scholastic  attainment ;  there  is  something  beyond 
mere  professional  proficiency.  '  There  is  a  qualification  which 
we  must  take  some  means  to  ascertain,  and  that  is  the  qualifi- 
cation of  good  character  and  sterling  integrity.  How  are  we 
going  to  ascertain  whether  young  men  who  have  no  record,  21 
or  22  years  of  age,  possess  the  solid  foundation  of  moral  char- 
acter, or  not  ?  In  order  to  meet  that,  it  seems  to  me  we  ought 
to  hold  the  standard  of  professsonal  honor  and  integrity  high, 
and  that  we  should  visit  upon  delinquent  members  the  penalty 
of  an  investigation  and  prompt  and  just  judgment,  so  that  if 
perchance  a  man  whose  real  character  has  not  been  developed 
should  by  reason  of  his  intellectual  force  be  admitted  to  the 
Bar,  he  will  not  be  allowed  to  remain  in  it  if  be  shows  himself 
to  be  unfit  in  any  particular.  We  think  that  in  Maryland  we 
will  accomplish  a  great  deal  of  good  in  this  way.  I  appeal  to 
the  experience  of  any  instructor  around  me  whether  it  is  not 
quite  a  difficult  matter  to  undertake  to  examine  law  students 
to  ascertain  what  kind  of  men  they  are.  The  examiners  I 
think  should  be  selected  judiciously.  I  do  not  doubt  that  in 
New  York  they  have  been  so  selected,  and  I  am  quite  sure 
that  in  Maryland  they  will  be  so  selected.  1  do  not  think  the 
examiners  should  come  from  the  corps  of  professors.  I  would 
like  to  have  our  work  subjected  to  the  test  of  outside  examina- 
tion by  men  able  to  judge  of  the  results  as  to  how  far  a  student 
had  acquired  a  knowledge  of  his  chosen  profession.  Our 
report  is  founded  largely  upon  the  experience  of  New  York. 
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We  propose  that  the  examination  shall  be  conducted  by  this 
Board  of  Examiners  upon  such  rules  as  the  Judges  of  the 
Court  of  Appeals  may  from  time  to  time  prescribe,  so  that  if 
experience  demonstrates  that  improvement  is  necessary  it  can 
be  made  by  a  rule  of  the  court  instead  of  requiring  an  appli- 
cation to  the  legislature.  At  one  time  we  supposed  that  per- 
haps this  innovation  might  arouse  some  antagonism,  but  I  be- 
lieve now  it  will  not,  because  there  has  been  a  great  advahce 
in  the  examinations  of  students  in  our  part  of  the  country  in 
the  last  few  years.  When  I  read  law,  after  being  in  the  office  of 
a  lawyer  for  a  stipulated  time,  the  gentlemen  in  whose  offices 
I  and  others  were  and  who,  from  time  to  time  as  their  engage- 
ments would  allow,  would  ask  us  questions  and  give  us  papers 
to  prepare,  and  we  would  go  to  court  and  the  judge  would  open 
his  desk  and  take  out  a  series  of  questions  which  were  well 
known  to  every  student  because  they  had  not  been  changed 
for  many  years.  They  were  such  as,  what  is  a  remainder  ? 
What  is  a  vested  remainder?  What  is  a  fee  simple?  and  upon 
answering  them  he  would  declare  us  qualified  and  then  we 
would  be  admitted.  Further  back  it  was  not  so  strict  as  that 
even.  The  applicant  for  admission  to  the  Bar  was  simply 
taken  before  a  committee  and  asked,  for  example :  How  many 
volumes  of  Blackstone  are  there  ?  Can  you  tell  the  difference 
between  whiskey  and  brandy  ?  And  the  replies  being  satis- 
factory upon  these  important  points  the  applicant  was  pro- 
nounced worthy  and  was  admitted  to  practice  forthwith.  When 
the  Law  Department  of  the  University  of  Maryland  was  reor- 
ganized in  1869  there  was  no  provision  in  our  statutes  that 
graduates  of  the  Law  School  should  upon  the  production  ot 
their  diplomas  be  admitted  to  the  Bar.  An  amendment  was 
made  and  the  law  wjis  changed  providing  that  all  who  had 
passed  the  examination  should  be  admitted.  So  we  went 
along  for  some  years.  Some  antagonism  was  expressed  be- 
cause some  people  thought  that  was  too  great  a  privilege,  and 
that  law  was  repealed,  and  for  a  number  of  years  students  after 
graduating  and  getting  their  diplomas  were  required  to  under- 
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go  an  examination  in  court.  The  examination  would  be  from 
say  ten  o*clock  until  twelve,  and  that  was  all.  Just  imagine 
what  sort  of  an  examination  could  be  given  forty  young  men 
in  the  space  of  two  hours  !  You  see  it  would  be  practically 
impossible  to  ascertain  their  qualifications.  Accordingly  after 
that  law  had  been  practised  under  for  a  number  of  years  it 
was  repealed  and  we  went  back  to  the  former  system.  Now . 
in  our  State  under  the  present  law  the  graduates  of  the  Uni- 
versity are  admitted  to  the  Bar  without  anything  more  than 
the  production  of  their  diplomas  and  such  evidence  as  can  be 
furnished  to  the  court  of  their  general  integrity. 

I  think  that  the  happiest  results  will  flow  to  the  profession 
at  large  throughout  the  Union  from  the  work  of  the  American 
Bar  Association  in  taking  hold  of  this  particular  subject,  and 
in  bringing  it  to  the  practical  result  of  legislation  in  the 
various  states  whereby  some  uniform  method  shall  be  adopted. 
The  office  education  in  our  state  has  ceased  to  play  the 
prominent  part  that  it  formerly  did.  The  multiplication  of 
law  schools  and  the  much  greater  advantage  given  to  students 
there  for  a  systematic  education  has  superseded  the  former 
method.  Office  study  to  those  who  cannot  get  the  benefit  of 
university  education,  and  university  education  to  those  who 
can  get  the  benefit  of  it,  and  above  all  the  final  test  by  a  com- 
petent and  independent  body  of  men  who  shall  prepare  such 
questions  as  will  fairly  test  the  fitness  of  the  applicant  to  be 
admitted  to  the  bar,  these  are  the  means  that  will  hereafter  be 
used.  Let  the  regulations  prescribe  a  certain  length  of  time 
during  which  the  applicants  shall  be  required  to  study — cer- 
tainly not  less  than  two  years,  and  I  think  the  period  ought 
not  to  be  less  than  three.  Then  if  they  pass  the  examination 
of  this  independent  board,  not  only  in  professional  studies,  but 
also  in  the  preliminary  studies  and  shall  then  give  some 
evidence  with  regard  to  the  possession  of  the  moral  qualities 
necessary  to  make  them  honorable  members  of  the  profession, 
then  they  will  be  admitted.  Then,  too,  there  ought  to  be  this 
power  of  removal  of  any  man  who  proves  himself  unworthy 
of  being  longer  regarded  as  a  member  of  the  profession. 
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Edwin  Burritt  Smith,  of  Illinois : 

In  regard  to  Judge  Baldwin's  inquiry,  I  think  it  is  clear 
that  in  Illinois  there  are  fewer  students  studying  law  in  oflSces 
than  formerly.  The  number  of  students  from  law  offices  pre- 
senting themselves  for  examination  has  been  considerably 
reduced.  Relatively  this  number  is  certainly  very  much  less 
than  some  years  ago. 

The  Supreme  Court  of  Illinois  control  admissions  to  the 
bar.  It  delegates  to  the  four  Appellate  Courts  authority  to 
hold  examinations  for  admission.  These  courts  in  turn 
appoint  temporary  committees,  each  to  conduct  a  single  exami- 
nation. This  of  course  renders  a  uniform  standard  of  exami- 
nation impossible.  The  examinations,  however,  have  the  merit 
of  being  fairly  conducted.  The  examiners  are  without  any 
personal  interest  in  the  result.  The  Supreme  Court  admits  to 
the  bar  all  candidates  passed  by  them.  But  it  by  no  means 
stops  here.  Mere  voluntary  private  corporations  of  lawyers, 
styled  law  schools,  are  also  permitted  to  pass  students  for 
admission  to  the  bar,  upon  any  two  years  course  of  alleged 
study.  Chicago  is  becoming  a  somewhat  large  town,  and  there 
are  found  many  clerks,  stenographers  and  others  who  have  at* 
least  heard  that  there  are  laws  and  lawyers.  The  temptation 
to  realize  a  profit  from  transforming  this  raw  material  into 
lawyers,  has  led  to  the  rapid  multiplication  of  law  schools. 
These  now  range  all  the  way  from  those  in  which  creditable 
work  is  done  to  mere  correspondence  schools.  Within  a  week 
a  new  one  announces  courses  leading  to  the  degrees  of  LL.  B., 
LL.  M.,  D.  C.  L.  and  "  Fh.  D.  in  Law."  There  seems  to  be 
but  one  more  step  in  this  evolution, — the  issue  of  degrees 
merely  upon  payment  of  the  required  fees. 

We  sometimes  see  announcements  of  physicians  advertising 
their  ability  to  cure  difficult  diseases  without  interfering  with 
their  patients'  usual  occupations.  These  commercial  law  schools 
proceed  on  this  plan.  They  turn  ill-trained  young  men  into 
alleged  lawyera  without  any  interruption  of  their  ordinary 
pursuits. 
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The  remedy  for  these  grave  abuses  lies  in  increased  require- 
ments for  admission  to  the  bar,  and  a  continuous  commission 
for  the  uniform  and  rigid  examination  of  all  candidates. 
Diplomas  of  law  schools  should  not  be  recognized.  The  courts 
cannot  discriminate  between  law  schools,  and  all  should  be 
deprived  of  the  power  to  admit  their  students  to  the  tar.* 

John  A.  Finch,  of  Indiana: 

I  wish  to  make  a  motion.  My  motion  is  that  the  Secretary 
call  the  roll  of  States  so  that  we  may  know  what  law  schools 
are  here  represented. 

Eugene  Wambaugh  : 
I  second  that  motion. 
The  motion  was  lost. 

Henry  Wade  Rogers  : 

It  seems  to  me  that  it  is  very  desirable  that  the  gentlemen 
who  are  here  from  the  respective  States  should  be  heard  upon 
the  distinctive  question  for  which  this  conference  was  called, 
and  in  order  to  make  that  possible  it  would  be  necessary  to 
limit  the  remarks  of  each  speaker.  I,  therefore,  move  that 
five  minutes  be  the  time  allowed  for  the  speakers  hereafter. 

Burton  Smith  : 

I  second  that  motion. 

The  motion  was  adopted. 

Amasa  M.  Eaton,  of  Rhode  Island  : 

Mr.  Chairman  and  gentlemen :  I  have  been  asked  to  say  a 
word  about  this  subject  in  my  State.  In  olden  times  our 
examinations  were  a  mere  farce.  A  committee  was  appointed 
by  the  court  and  they  went  through  the  usual  perfunctory 
examination  which  was  in  vogue  forty  or  fifty  years  ago,  and 
the  candidate  was  pronounced  suitable  for  admission  to  the  bar. 


*  The  Supreme  Court  of  Illinois,  on  November  3,  1897,  adopted  new 
and  stringent  rules  requiring  a  preliminary  education  and  three  years' 
study  of  the  law  for  admission  to  the  bar,  and  appointing  a  continuous 
commission  to  conduct  all  examinations.  This  action  places  Illinois  at 
once  in  line  with  the  best  sentiment  of  the  country  in  this  important 
matter. 
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As  illustrating  the  looseness  of  that  examination  I  will  relate 
an  incident,  told  me  by  a  gentleman  with  whom  I  studied  law. 
At  that  time  a  young  man  applied  for  admission,  and  a  com- 
mittee was  appointed  to  examine  him,  and  even  with  all  the 
laxity  that  was  observed  then,  they  decided  that  this  man 
could  not  be  admitted.  He  begged  and  besought  them  that 
he  might  be  admitted,  and  finally,  upon  the  condition  that  he 
never  would  pra<5tice  in  the  State,  they  recommended  him  for 
admission.  lie  left  the  State  at  once  and,  probably,  in  some 
other  State  has  inflicted  his  services  upon  a  long  suffering 
community. 

We  have  no  statute  in  our  State  governing  admission  to  the 
bar.  It  is  regulated  entirely  by  the  Supreme  Court.  About 
eighteen  yeara  ago  an  effort  was  made,  which  was  successful,  to 
improve  the  system.  The  court  passed  rules  under  w^hich 
examin'ers  were  appointed  to  conduct  both  written  and  oral 
examinations,  and  it  was  not  proposed  to  change  the  three 
members  on  the  committee  every  year  ;  but  one  went  off  every 
year,  and  in  that  way  uniformity  in  the  system  has  been 
preserved.  The  examinations,  oral  and  written,  are  now 
severe.  The  test  of  moral  fitness  is  certainly  a  very  important 
one.  We  all  know  that  the  usual  certificates  of  character 
amount  to  little ;  but  we  hit  upon  a  system  which  has  worked 
very  well,  and  it  is  this.  The  clerk  of  the  court  is  required, 
ten  days  before  the  examination,  to  publish  in  the  newspapers 
the  names  of  the  young  men  who  have  applied  to  be  examined, 
with  the  request  that  if  anyone  in  the  State  is  aware  of  any 
reason  why  they  should  not  be  admitted  to  the  bar  they  shall 
make  it  known  to  the  examiners  or  to  the  clerk  forthwith. 
This  has  kept  from  the  bar  some  men  who  succeeded  in  pass- 
ing the  legal  examination,  but  whose  character  was  not  what  it 
should  be.  The  result  of  these  rigid  and  careful  examinations 
has  long  ago  become  apparent  to  every  old  member  of  the  bar 
in  our  State. 

We  have  no  Law  School  in  Rhode  Island  ;  but  we  have  near 
us  three  excellent  ones — at  Harvard,  at  Boston,  and  at  Yale — 
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and  it  is  quite  generally  the  custom  for  our  young  men  to 
attend  one  of  these  schools,  and  also  to  pass  a  year  in  some 
lawyer's  office  before  applying  for  admission.  In  reply  to  what 
Judge  Baldwin  said  about  the  large  number  of  young  men 
admitted  to  the  profession  I  would  say  this :  He  has  expressed 
some  fear  as  to  the  large  proportion,  in  which  I  cannot  share. 
I  cannot  see  any  harm,  but,  on  the  contrary,  great  good  to  the 
community  if  the  proportion  of  lawyers  should  be  very  large 
in  proportion  to  the  population.  He  said  that  one  in  nine  hun- 
dred would  be  too  large  a  proportion.  For  my  part,  I  cannot  see 
that  if  every  man  in  the  community  is  an  educated  lawyer,  it 
would  be  too  large  a  proportion.  I  think  it  would  have  an 
effect  in  creating  a  better  public  opinion  on  all  questions,  and 
would  in  this  way  be  productive  of  much  good. 

William  S.  Curtis,  of  Missouri : 

In  Missouri  the  statute  provides  for  an  examination  only  by 
our  Circuit  Court.  The  statute  does  not  require  that  the 
student  shall  have  read  law  either  in  an  office  or  in  a  Law 
School  for  any  prescribed  length  of  time. 

In  regard  to  the  questions  asked  by  Judge  Baldwin,  I  think 
I  can  testify  for  St.  Louis  that  there  is  no  question  but  that 
the  number  of  students  in  the  law  offices  in  proportion  to 
those  in  the  Law  Schools  has  very  much  decreased.  I  am 
connected  with  the  St.  Louis  Law  School,  and  I  have  an 
opinion  that  the  attendance  upon  our  school — and  the  same  is 
true  of  all  Western  schools,  I  think,  during  the  last  two  or 
three  years — has  increased  because  of  the  hard  times.  This 
is  a  paradoxical  statement,  I  know,  but  I  think  that  perhaps 
a  great  many  young  men  who  have  hoped  and  expected  to 
study  law  at  some  time  but  have  not  yet  done  so  because  of 
their  employment  in  various  occupations  where  they  were  earn- 
ing fairly  good  salaries,  have  been  thrown  out  of  occupation  by 
the  dullness  in  business  generally,  and  have  improved  the 
opportunity  and  entered  the  Law  Schools. 


444  SECTION    OF   LEGAL    EDUCATION. 

James  H.  Webb,  of  Connecticut: 

In  regard  to  the  moral  qualifications  of  candidates  for 
admission  to  the  bar,  it  is  a  matter  which  has  been  practically 
before  me,  having  been  for  some  years  a  member  of  the  Stand- 
ing Committee  in  our  own  county,  to  pass  upon  the  moral 
qualifications  of  applicants,  and  I  have  been  impressed  with 
the  fact  that  it  is  a  very  difficult  problem  to  deal  with.  Judge 
Baldwin  has  explained  very  clearly  the  reform  that  has  been 
eflfected  in  Connecticut,  regulating  admission  to  the  bar,  and 
we  are  entirely  satisfied  with  the  result.  Candidates  before 
being  admitted  to  examination  are  required  to  file  their  appli- 
cations with  the  Clerk  of  the  Superior  Court  in  the  county  in 
which  they  reside.  A  notice  containing  the  names  of  such 
applicants  is  sent  to  every  member  of  the  bar  of  the  county, 
and  a  meeting  of  the  bar  is  held,  and  the  applications  must  be 
approved  by  the  bar  before  the  candidates  are  admitted  to 
examination.  As  a  matter  of  practice,  these  applications  are 
at  once  referred  to  a  Standing  Committee  on  moral  qualifica- 
tions consisting  of  four  members  of  the  bar  representing 
diifercQt  sections  of  the  county,  and  this  committee  is  expected 
to  make  a  careful  investigation  as  to  the  moral  character  of 
each  applicant,  and  report  the  result  of  such  investigation  to 
the  bar.  As  a  matter  of  practical  experience,  this  committee 
has  great  difficulty  in  ascertaining  very  much  about  moral 
qualifications.  In  New  Haven  County  a  large  majority  bf  the 
young  men  who  apply  for  admission  to  the  bar  are  graduates 
of  the  Yale  Law  School.  The  chairman  of  our  committee  is 
the  Dean  of  the  Law  School  faculty,  and  concerning  these 
applicants  we  can  usually  get  satisfactory  information.  Con- 
cerning other  candidates,  members  of  the  committee  receive 
letters  from  various  members  of  the  bar  referring  to  the  moral 
character  of  some  of  the  candidates,  but  it  is  very  seldom  that 
the  committee  is  furnished  with  any  satisfactory  evidence  suffi- 
cient to  justify  it  in  rejecting  the  application  of  a  candidate. 

The  Chairman : 

I  think  we  should  be  glad  to  hear  from  the  President  of  the 
Association. 
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James  M.  Woolworth,  of  Nebraska: 

You  are  very  kind,  Mr.  Chairman,  to  ask  me  to  say  anything 
on  this  subject.  Perhaps  I  can  give  encouragement  to  the 
Section  by  stating  our  experience  in  Nebraska.  Nebraska  is 
very  far  in  the  West,  not  only  geographically,  but  politically. 
We  have  there  not  only  gentlemen  who  are  seeking  the  suffrages 
of  the  people,  but  we  are  very  far  away  from  the  settled  and 
ordinary  course  of  legal  education.  In  Nebraska  there  has  been 
within  the  past  few  years  a  very  great  improvement.  Formerly 
the  courts  of  original  jurisdiction  appointed  committees  for  the 
examination  of  candidates  for  admission  to  the  Bar,  and  it  was 
not  very  difficult  for  young  men  of  reasonably  fair  qualifications 
to  secure  the  favorable  recommendation  of  the  committees. 
Very  recently  all  that  matter  has  been  withdrawn  from  the 
courts  of  original  jurisdiction  and  committed  to  the  Judges  of 
the  Supreme  Court,  who  have  appointed  commissions  to  ex- 
amine the  candidates.  Those  examinations  require,  in  the  first 
place,  evidence  of  study  in  the  office  of  a  practicing  lawyer  for 
three  years,  or  a  part  of  that  term  of  study  in  a  Law  School. 
The  result  is  that  the  examinations,  which  have  been  com- 
mitted to  very  competent  men,  have  elicited  from  the  candi- 
dates the  fact  that  their  scholastic  study  has  been  quite  sufficient. 
When  I  say  quite  sufficient  I  do  not  mean  such  proficiency  as 
is  required  at  Harvard  or  Columbia  or  other  Law  Schools  of 
similar  grade,  but  quite  as  much  as  might  be  expected  from 
young  men  in  the  West.  I  really  think  that  all  is  required  in 
my  State  now  that  can  reasonably  be  expected.  But  after  all, 
notwithstanding  everything  that  we  require,  there  is  recjuired 
an  amount  of  scholastic  preliminary  study  that  is  greatly  be- 
yond what  heretofore  has  generally  been  achieved  by  candi- 
dates for  the  Bar.  The  truth  is  that  it  is  utterly  impossible 
for  young  men  to  come  to  the  study  of  the  law  without  a  pre- 
liminary mental  discipline  of  the  most  serious  and  exact  char- 
acter. When  I  look  back  to  the  time  when  I  studied  law, 
first  under  Professor  Dwight  in  college  and  afterwards  in  a  law 
office  and  in  a  Law  School,  and  think  how  utterly  impossible 
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it  was  for  me  to  understand  the  great  number  of  subjects  that 
I  was  required  to  master,  I  cannot  but  forgive  myself  for  my 
utter  failure  to  understand  what  I  was  set  to  do,  and  all 
because  I  was  not  prepared  to  enter  upon  the  subject  of  the 
study  of  law  before  I  undertook  it.  I  believe  in  an  entirely 
diiferent  system.  I  do  not  know  that  I  can  say  what  obtains 
to-day,  but  what  obtained  then.  Young  men  who  go  to  col- 
lege and  undertake  to  prosecute  the  ordinary  curriculum  ought 
to  come  to  the  senior  year  prepared  to  undertake  the  study  of 
the  elements  of  law.  Their  minds  ought  to  be  disciplined  to 
apprehend  the  elementary  principles  of  the  law,  and  if  they 
can  once  be  so  directed  as  to  master  that  class  of  legal  learn- 
ing they  can  then  enter  upon  the  study  of  particular  branches 
of  the  law  with  a  great  deal  more  profit  than  they  do  now. 
Supposing  a  young  man  in  the  senior  year  of  his  college  life 
shall  be  taught  to  study  the  Institutes  of  Justinian  so  that  he 
can  apprehend  the  elementary  ideas  of  the  law,  then  let  him 
take  up  Blackstone,  or  even  some  of  the  works  written  before 
his  day,  and  he  will  begin  to  have  some  idea  of  the  primary 
ideas  of  the  law.  Then  he  can  go  on  to  master  the  history 
and  the  development  of  the  English  law.  When  he  comes  to 
the  study  of  the  law  as  prosecuted  in  the  Law  Schools,  he 
is  prepared  to  enter  upon  that  study  in  a  thoroughly  well 
equipped  manner.  It  is  the  elements  of  the  law,  the  begin- 
nings of  legal  learning,  that  young  men  want  and  without 
which  study  in  a  law  ofiice  is  only  dissipation. 

I  have  thrown  out  these  ideas  because  they  have  happened 
to  come  to  me  as  I  listened  to  what  has  been  said  this  evening. 
I  do  not  hesitate  to  say  that  the  very  first  thing  that  a  young 
man  seeking  admission  to  the  Bar  wants  is  the  sort  of  training 
that  is  obtained  in  the  early  part  of  a  thorough  collegiate  course. 
Then  let  him  be  introduced  to  the  primary  truths — the  ele- 
ments of  legal  science.  When  he  has  something  of  them,  he 
has  some  sort  of  preparation  for  more  diflScult  studies.  I  do 
not  care  whether  the  course  of  study  is  two  years  or  three 
years,  so  long  as  the  young  man  gets  the  study.     To  be  a 
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lawyer  is  to  give  your  life  to  the  profession.  The  mistake  of 
the  profession  is  that  we  undertake  to  make  men  who  can  gain 
a  living  out  of  the  profession  instead  of  making  men  who  can 
serve  the  public  intelligently. 

Russell  Duane,  of  Pennsylvania: 

xVs  a  delegate  from  Pennsylvania,  I  should  like  to  say  a 
word  in  regard  to  the  present  status  of  legal  education  in  our 
State.  We  have  never  had  the  system  of  a  State  Board  of 
Examiners,  but  each  county  has  its  own  board  made  up  of 
members  of  the  Bar  appointed  by  the  judiciary,  and  it  has 
been  and  is  the  practice  of  each  of  these  boards  to  adopt  its 
own  tests  for  admission  to  the  Bar.  About  two  years  ago  the 
question  began  to  be  agitated  in  Pennsylvaina  as  to  whether  it 
would  not  be  advantageous  to  promote  uniformity  between  the 
boards  of  the  different  counties  in  the  matter  of  examinations. 
In  pursuance  of  this  idea  the  matter  was  brought  before  the 
State  Bar  Association  and  a  list  of  subjects  was  submitted  to 
and  approved  by  the  Association.  Subsequently  a  meeting 
was  held  in  Philadelphia  in  December  of  last  year,  at  which  a 
large  number  of  judges  from  all  parts  of  the  State  and  mem- 
bers of  the  different  county  boards  were  present,  and  which 
formally  approved  the  set  of  subjects  thus  selected.  The  sys- 
tem of  uniformity  in  examinations  was  strongly  recommended 
to  the  different  county  boards  and  we  hope  for  its  early  adopt- 
ion by  these  boards  and  also  that  the  matter  will  be  taken  up 
and  favorably  acted  on  by  the  State  Legislature. 

David  L.  Withington,  of  California ; 

Two  years  ago  the  Legislature  passed  a  law,  committing  to 
the  Supreme  Court  the  authority  over  admission  to  the  bar. 
They  do  not  have  the  power  of  delegating  the  examination 
ti)  others.  The  examination  is  chiefly  oral,  and  we  think 
it  has  done  away  with  the  evil  which  formerly  existed.  The 
San  Francisco  Bar  Association  proposes  to  put  into  the  Con- 
stitution of  the  State  a  qualification  for  admission  to  the  Bar, 
which  shall  provide  for  a  four  years  course  of  study,  and  also 
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for  a  committee  who  would  deal  with  members  of  the  Bar  upon 
the  moral  side  as  well  as  upon  the  educational  side. 

A  member: 

I  rise  to  make  an  inquiry  of  the  gentleman  from  New  York, 
and  that  is  as  to  the  recognition  which  the  State  of  New  York 
gives  to  lawyers  admitted  in  other  States  ? 

Edmund  Wetmore,  of  New  York  ? 

They  are  admitted  on  motion  in  our  State  courts. 

The  same  member : 

Do  they  not  also  have  to  become  residents  of  New  York 
first  ? 

Edmund  Wetmore : 

Yes,  sir ;  and  a  certificate  is  required  from  them  that  they 
have  been  admitted  to  practice  in  the  courts  of  the  State  from 
which  they  come. 

The  Chairman  : 

I  think  it  is  usual  at  the  first  meeting  of  the  Section  each 
year  for  the  Chairman  to  appoint  a  Nominating  Committee. 
I  therefore  appoint  as  a  committee  to  nominate  oflScers  for  the 
following  year  the  following  gentlemen : 

Edwin  Burritt  Smith,  of  Chicago,  Illinois ; 

John  Prentiss  Poe,  of  Baltimore,  Maryland ; 

William  S.  Curtis,  of  St.  Louis,  Missouri ; 

E.  H.  Hopkins,  of  Cleveland,  Ohio ; 

Geo.  W.  Hepburn,  of  Cincinnati,  Ohio; 

On  motion,  the  Section  adjourned  to  Thursday,  August 
26th,  1897,  at  3  P.  M. 


Thursday. 

Au(/ust  ^6\  1897j,  3  o'clock,  P.  M. 

The  Chairman : 

The  first  thing  in  order  is  the  reading  of  a  paper  entitled 
"  Primitive  Legal  Conceptions  in  Relation  to  Modern  Law,'* 
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by  Henry  E.   Davis,  Attorney  of  the  United  States  for  the 
District  of  Columbia,  and  Lecturer  on  the  History  of  Law  in 
the  Columbian  University,  Washington. 
Henry  E.  Davis  then  read  his  paper. 

{See  the  Paper  at  the  end  of  these  Minutes) 

The  Chairman : 

We  will  now  listen  to  a  paper  on  "  The  Law  of  Insurance 
in  the  Law  School,"  by  John  A.  Finch,  Lecturer  on  Insur- 
ance Law  in  the  Indiana  Law  School,  Indianapolis. 

John  A.  Finch  then  read  his  paper. 

{See  the  Paper  at  the  end  of  these  Minutes) 

Henry  Wade  Rogers,  of  Illinois : 

Mr.  Chairman,  I  would  like  to  submit  the  following  resolu- 
tion: 

'^  Resolved^  That  the  Committee  on  Legal  Education  and 
Admission  to  the  Bar  be  requested  to  consider  the  subject  of 
what  rules  should  be  adopted  by  each  State  to  regulate  the 
admission  to  the  Bar  of  members  of  the  Bar  of  other  States, 
and  to  prepare  and  submit  at  the  next  meeting  of  the  American 
Bar  Association  the  draft  of  a  law  on  the  subject.'* 

The  resolution  was  adopted. 

Harvey  B.  Hurd,  of  Illinois: 

I  offer  the  following  resolution : 

"  Resolved^  That  the  delegates  from  State  and  local  Bar 
Associations  to  this  conference  are  hereby  requested  to  com- 
municate to  the  Associations  represented  by  them  the  resolu- 
tions adopted  by  the  American  Bar  Association  relative  to  the 
subject  of  the  requirement  of  three  years*  study  before  admis- 
sion to  the  Bar  and  the  requirement  of  the  equivalent  of  at 
least  a  high  school  education  before  entering  professional 
study. 

"  Also  Resolved^  That  the  Secretary  of  this  Section  be 
requested  to  send  similar  communications  to  the  Associations 
not  represented." 

The  resolution  was  adopted. 
29 
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Henry  Wade  Rogers : 

I  have  another  resolution  to  offer,  Mr.  Chairman.  I  think 
that  the  Section  of  Legal  Education  should  be  encouraged  by 
the  action  taken  by  the  American  Bar  Association  last  night 
in  passing  two  resolutions  in  reference  to  legal  education 
and  admission  to  the  Bar  which  originated  with  this  Section, 
which  were  unanimously  adopted  by  the  Section,  and  which 
were  last  night  unanimously  adopted  by  the  American  Bar 
Association.  Now  it  seems  to  me  that  there  is  another  sub- 
ject which  is  worthy  of  our  attention.  Certainly  the  Section 
of  Legal  Education  should  be  interested  in  preserving  the 
dignity  and  the  worth  of  the  degrees.  It  has  been  made  a 
matter  of  comment  by  foreign  critics  especially,  that  in  America 
there  was  no  adequate  supervision  of  the  degree-conferring 
power,  and  at  the  recent  meeting  of  the  National  Educational 
Association  at  Milwaukee,  the  champions  of  higher  education 
adopted  a  resolution  favoring  State  supervision  of  degree-con- 
ferring bodies.  Something  was  said  at  the  first  session  of  this 
conference  on  legal  education  in  reference  to  the  multiplica- 
tion of  Law  Schools  for  revenue  only,  and  the  remark  was 
made  that  a  certain  Law  School  was  conferring  the  degree  of 
Doctor  of  Philosophy.  Now  it  seems  to  me  that  a  Law  School 
might  with  equal  propriety  confer  the  degree  of  Doctor  of 
Medicine,  or  the  doctorate  in  dental  surgery,  as  to  confer  the 
degree  of  Ph.D.  That  is  purely  an  academic  degree,  and  for 
a  Law  School  to  undertake  to  confer  that  degree  is,  in  my 
opinion,  to  discredit  the  degree.  If  it  is  proper  for  a  Law 
School  to  confer  the  degree  of  Doctor  of  Philosophy,  purely 
an  academic  degree,  it  is  equally  proper  for  a  medical  school 
to  confer  the  degree  of  Doctor  of  Philosophy  in  Medicine. 
Now,  I  dislike  exceedingly  to  make  any  unkind  comments, 
but  it  seems  to  me  that  this  is  an  educational  abuse  which  de- 
serves censure.  I  do  not  desire  to  indulge  in  further  criticism 
at  this  time,  but  will  submit  to  the  Section  this  resolution : 

'^  Jtesolved,  That  the  Section  of  Legal  Education  recom- 
mends the  American  Bar  Association  to  adopt  the  following 
resolution : 
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"  Resolved,  That  the  American  Bar  Association  disapproves 
the  policy  which  now  generally  prevails  in  the  several  States  and 
which  makes  it  possible  for  persons  to  organize  Law  Schools 
and  confer  degrees  without  reference  to  the  length  of  course  of 
study  or  the  qualifications  required  for  admission  and  gradua- 
tion of  students,  and  that  this  Association  believes  that  the 
degree-conferring  power  should  be  subject  to  strict  State  super- 
vision to  be  exercised  in  a  manner  somewhat  similar  to  that 
which  is  exercised  by  the  Regents  of  the  University  of  New 
York. 

"  And  Renolved  further,  That  this  Association  emphatic- 
ally disapproves  of  the  conferring  by  Law  Schools  of  the 
rh.D.  degree  or  any  other  than  the  strictly  law  degrees. 

The  resolution  was  adopted. 

On  motion  the  Section  adjourned  to  Friday,  August  27th, 
at  3  o'clock  P.  M. 


Friday. 

August  mil,  1897,  3  P.  M. 

The  Chairman : 

The  first  thing  in  order  this  afternoon  is  the  Report  of  the 
Committee  on  Nominations. 

William  S.  Curtis,  of  Missouri : 

In  the  absence  of  Mr.  Poe,  the  Chairman  of  our  Committee, 
I  beg  leave  to  report  that  the  Committee  suggests  the  names 
of  the  following  gentlemen  as  ofiicers  of  the  Section  for  the 
ensuing  year: 

For  President :  Simeon  E.  Baldwin,  of  New  Haven,  Con- 
necticut. 

For  Secretary :  George  M.  Sharp,  of  Baltimore,  Mary- 
land. 
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On  motion,  one  ballot  was  cast  for  the  election  of  the  gentle- 
men named,  and  they  were  declared  duly  elected  officers  of  the 
Section  for  the  ensuing  year. 

The  Chairman : 

We  will  now  listen  to  the  reading  of  a  paper  by  Charles 
Noble  Gregory,  of  Madison,  Wisconsin,  on  '*  The  Wage  of  Law 
Teachers." 

Charles  Noble  Gregory  then  read  his  paper. 
{See  the  Paper  at  the  end  of  these  Minutes). 

The  Chairman :   • 

I  desire  to  say  that  remarks  are  now  in  order  upon  the  sub- 
jects of  all  the  papers  that  have  been  read  before  the  Section. 

Henry  II.  Wilson,  of  Nebraska : 

Appropriate  to  the  subject  of  this  paper,  the  point  is  some- 
times raised  whether  or  not  the  public  at  large  should  by  taxa- 
tion contribute  to  the  technical  education  of  the  professions. 
I  think  it  is  well  settled  in  America  that  the  public  at  large 
should  be  responsible  not  only  for  the  control  but  for  the  sup- 
port of  general  education — even  the  University  education,  but 
I  have  never  brought  myself  to  the  conclusion  that  the  public 
at  large  should  give  to  a  young  man  an  education  in  law,  an 
education  in  medicine  or  a  technical  education  that  is  to  become 
his  capital  in  business,  for  two  reasons  :  First,  that  it  is  unfair 
practically  to  put  in  his  possession  the  capital  that  is  to  become 
his  stock  in  trade  and  at  the  same  time  tax  his  brother  in  some 
humbler  place  to  give  it  to  him.  In  the  second  place,  there  is 
danger  to  the  profession,  and  there  is  danger  to  society  when 
you  undertake  to  interfere  with  the  law  of  social  statics  by 
which  men  are  drawn  to  a  certain  profession  in  suitable  num- 
bers because  of  its  rewards.  If  you  undertake  to  put  a  prem- 
ium upon  the  profession  of  law  by  giving  an  education  gratui- 
tously, to  the  lawyer,  giving  him  his  capital  from  the  public 
funds,  and  deny  it  to  others,  you  are  likely  to  draw  into  the 
profession  more  men  than  are  necessary  and  more  than  can 
fairly  earn  a. living  in  it.     I  am  of  the  opinion  that  it  is  far 
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safer  to  leave  the  ordinary  laws  of  social  equilibrium  to  deter- 
mine who  and  what  numbers,  shall  come  to  the  bar  by  charging 
them  the  necessary  tuition  to  support  the  schools. 

That  point,  I  understand,  was  not  really  the  subject  of  the 
paper.  It  was  the  amount  of  compensation,  rather  than  the 
source  from  which  it  should  come.  But  that  possibly  is  a 
reason  why  the  professors  in  the  academic  department,  for 
instance,  of  a  great  university  should  receive  their  salaries 
from  the  public  funds,  if  there  be  no  endowment,  as  in  the 
great  Western  state  universities,  while  in  the  colleges  of  law 
they  come  primarily  from  the  fees  paid  by  the  students.  For 
instance,  in  the  University  of  Nebraska,  of  which  I  have  some 
knowledge,  a  matriculation  fee  of  $5  will  entitle  any  young 
man  from  any  part  of  the  earth  to  everything  they  have  to  offer 
in  the  scheme  of  general  education — no  further  fee  except  pos- 
sibly a  five  dollar  diploma  fee — and  we  make  no  distinction 
between  residents  of  Nebraska  and  residents  of  any  other  part 
of  the  world.  But  when  we  come  to  the  technical  education, 
we  deem  it  unwise  and  unfair  to  tax  the  people  of  Nebraska  to 
give  a  young  man  that,  and  while  as  yet  our  law  school  does 
not  have  a  revenue  quite  sufficient  to  meet  its  necessities,  and 
while  we  are  now  receiving  some  support  from  the  general 
funds  of  the  state,  we  hope  the  time  will  come  when  the 
revenue  derived  from  the  tuition  of  the  law  students  will  fully 
support  the  college  of  law.  I  believe  that  is  the  only  fair  and 
safe  way — fair  between  different  classes  in  the  state,  and  safe 
because  it  leaves  the  profession  to  draw  to  it  only  such  as  are 
attracted  to  it  by  its  merits  and  its  rewards,  and  does  not 
throw  out  an  inducement  to  enter  the  law  by  giving  an  educa- 
tion worth  perhaps  hundreds  or  even  thousands  of  dollars,  at 
the  expense  of  others  in  other  callings.  So  while  I  believe 
that  the  most  complete  general  education  should  be  cafforded  at 
the  public  expense  I  do  not  believe  that  a  professional  educa- 
tion, either  in  law  or  medicine  or  any  similar  vocation  should 
be  offered  except  on  payment  of  its  cost.  I  do  not  say  this  as 
in  any  way  criticising  this  very  excellent  paper,  but  as  account- 
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ing  possibly  for  a  matter  pointed  out  in  it  as  to  the  difference 
in  the  methods  of  paying  different  professors  in  the  same 
institution. 

E.  A.  Harriman,  of  Illinois: 

Unfortunately,  with  some  members  of  the  bar  the  profession 
is  regarded  as  a  means  of  making  as  much  money  as  possible. 
Now,  the  theory  of  our  law  is  that  a  lawyer  is  an  oflScer  of 
justice,  is  one  of  the  instruments  by  which  the  state  seeks  to 
afford  to  all  its  people  an  opportunity  to  obtain  justice.  It  is  very 
unfortunate  that  the  practice  of  the  law  is  so  often  different  from 
the  theory,  but  it  seems  to  me  that  nothing  could  do  more  to 
make  the  practice  correspond  with  the  theory  than  for  the  state 
to  offer  every  possible  opportunity  for  a  man  who  seeks  to  enter 
the  legal  profession  to  fit  himself  for  it,  and,  on  the  other  hand, 
to  exclude  with  the  utmost  strictness  every  man  who  is  not 
amply  qualified  for  the  profession.  This  Association  has 
repeatedly  expressed  itself  in  favor  of  requiring  greater  attain- 
ments for  admission  to  the  bar.  As  supplementary  to  such 
increased  requirements  for  admission  to  the  profession,  we 
might  well  recommend  an  increase  in  the  amount  expended  by 
the  state,  or  by  charitably  disposed  persons,  for  legal  education. 
The  trouble  with  much  of  our  legal  education  is  that  it  has 
been  given  simply  to  fit  men  to  become  shrewd  practitioners. 
Too  little  attention  has  been  paid  to  the  fact  that  the  lawyer  is 
a  public  servant  by  profession,  and  that  so  many  lawyers  enter 
the  public  service  in  other  departments  that  they  should  be 
well  trained  for  public  as  well  as  private  employment. 

Charles  N.  Gregory,  of  Wisconsin  : 

I  would  only  say  one  word  in  regard  to  the  interesting 
remarks  that  have  been  made.  I  could  accede  to  the  sugges- 
tion with  more  readiness  if  I  had  not  observed  that  no  similar 
provision  is  made  in  regard  to  technical  education  in  other 
branches.  I  have  noticed  that  no  such  provision  is  made 
where  persons  apply  for  education  in  scientific  schools, 
engineering  schools  and  the  like.  It  seems  to  me  that 
there  is  a  distinct  discrimination   in   general    in   the  public 
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mind  against  the  law  school,  and  it  is  said  that  the  fees  alone 
should  maintain  the  school,  whereas  in  these  other  schools, 
which  are  equally  technical  and  professional,  no  such  dis- 
tinction is  made.  I  find  it  very  hard  to  draw  the  line  between 
professional  education  and  general  education.  I  think  the 
professional  education  of  a  citizen  is  quite  as  valuable  to  the 
public  at  large  as  his  general  education.  If  we  admit  that 
there  is  a  distinction,  our  profession  should  at  least  be  treated 
as  well  as  the  profession  of  the  engineer,  the  pharmacist,  the 
teacher,  the  preacher,  the  agriculturist,  or  any  other. 

Henry  H.  Wilson,  of  Nebraska : 

Complaint  has  been  made  here  of  the  excessive  number  of 
law  students.  If  they  were  admitted  without  the  payment  of 
fees,  as  in  the  department  of  general  education,  would  not 
that  tendency  be  largely  increased  to  the  detriment  of  the 
profession. 

Charles  N.  Gregory : 

I  can  conceive  that  if  the  fees  were  greatly  increased  it 
might  reduce  the  number  of  persons  who  would  take  the 
course.  It  would,  moreover  (according  to  present  limitations), 
greatly  reduce  thereby  the  fund  applicable  to  legal  education, 
and  it  seems  to  me  the  necessary  result  would  be  that  it  would 
greatly  degrade  legal  education,  because  it  would  take  all  of 
the  adequate  support  from  the  teacher  in  the  law  school. 

Burton  Smith,  of  Georgia : 

I  have  been  asked  to  say  a  few  words  on  the  subject  of  legal 
education  in  Georgia — not  so  much  apropos  of  the  very  interest- 
ing paper  which  we  have  just  heard  read.  We  have  had  no  legis- 
lative change  in  the  last  few  years.  Our  statute,  while  not  as 
strict  as  it  might  be,  would,  if  rigidly  enforced,  be  of  some 
effect.  It  requires  a  reasonably  good  course  of  study.  In 
practice,  however,  the  applicant  presents  his  petition  to  the 
court,  and  at  the  end  of  a  busy  day  perhaps,  the  court  appoints 
a  number  of  lawyers  to  give  him  the  examination  required. 
Now,  I  doubt  if  any  one  could  make  a  proper  examination  of 
a  student  at  such  a  time  as  that.     We  have  made  no  advance 
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which  can  be  shown  in  the  way  of  legislation,  but  I  think  that 
the  purposes  of  a  bar  association  should  not  be  limited  by 
statute.  I  believe  there  is  a  strong  sentiment  which  is  gradu- 
ally but  surely  elevating  the  standard  of  admission  to  the  bar. 
Somewhat  opposed  to  that  thought,  however,  is  the  fact  which 
troubles  us  somewhat,  and  I  hesitate  to  mention  it,  being  simply 
a  practitioner,  were  it  not  that  it  has  been  mentioned.  A  num- 
ber of  little  law  schools  have  sprung  up,  and  applicants  for 
admission  to  the  bar  are  leaving  the  law  oflBces  and  going  to 
these  law  schools  Jbecause  they  can  get  through  more  easily 
there  and  learn  less.  Now  if  my  brethren  of  the  law  schools 
would  get  together  and  kill  a  few  of  these  mushroom  schools, 
I  think  it  would  be  better  for  all  of  us.  I  had  a  young  man 
come  to  my  office  desiring  to  study  law,  but  he  possessed 
very  little  education,  and  I  told  him  that  he  ought  to  take  a 
thorough  academic  course  of  study  before  he  attempted  to 
study  law.  Prior  to  that,  however,  he  had  seen  some  people 
connected  with  a  Law  School  who  had  told  him  that  he  could 
get  through  there  in  a  couple  of  years  and  get  a  diploma  as  a 
lawyer.  But  he  took  my  advice  and  took  a  thorough  academic 
course  of  study  first.  I  knew  another  young  man  who  gradu- 
ated from  one  of  the  Law  Schools  and  received  his  diploma 
and  afterwards  went  back  and  entered  the  sophomore  class  in 
the  university  from  which  I  graduated.  It  is  impossible  in  my 
State  to  do  away  with  these  Law  Schools  that  I  speak  of  by 
legislation.  The  only  way  we  can  combat  them  is  to  elevate 
the  general  tone  of  the  bar  and  make  every  young  man  feel 
that  the  aim  of  the  profession  is  more  than  simply  to  fit  him 
to  practice  law.  The  tendency  is  too  much  to  estimate  a  law- 
yer by  the  magnitude  of  his  practice.  We  should  go  beyond 
that,  and  I  believe  that  our  young  men  are  rapidly  beginning 
to  realize  that  they  ought  not  to  seek  admission  to  the  bar 
until  they  are  equipped  in  a  scholastic  way  first. 

C.  S.  Montgomery,  of  Nebraska : 

Mr.  Chairman,  from  what  has  occurred  at  this  meeting,  it  is 
very  evident  that  there  is  no  disagreement  among  the  gentle- 
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men  here  touching  the  subject  of  my  friend's  remarks.  The 
resolution  which  was  adopted  in  the  meeting  of  the  Association 
on  Wednesday  evening,  that  before  a  young  man  should  receive 
his  admission  to  the  bar  he  should  possess  an  education  at  least 
equivalent  to  that  of  the  ordinary  high  school,  and  the  res- 
olution which  further  provided  that  the  course  of  instruc- 
tion in  the  law  schools  should  be  increased  to  three  years, 
indicate  that  we  are  all  of  one  mind  upon  the  proposition  that 
the  fundamental  education  of  the  lawyer  ought  to  be  extended 
beyond  what  it  has  been  in  the  past.  I  have  had  experience 
similar  to  that  of  the  gentleman  preceding  me,  and  have  had 
the  opportunity  in  some  instances  of  inducing  young  men  to 
enter  the  university  after  they  had  begun  the  study  of  law. 
We  all  deprecate  the  attempt  to  study  law  without  sufficient 
prior  general  education.  I  believe  the  conditions  of  this  day 
are  such  that  it  has  become  the  universal  opinion  that  a  lawyer 
without  a  good,  general,  sound  education  at  the  foundation 
stands  a  very  poor  chance  of  success  in  the  practice  of  the 
profession.  It  is  by  reason  of  this  fact,  among  others,  that 
this  Association  exists.  This  Association  by  its  influence  has 
brought  about  changes  such  as  we  have  to-day  in  the  State  of 
Nebraska  and'  elsewhere  in  the  Union,  so*  that  now  in  Neb- 
raska, by  an  act  passed  by  the  Legislature  three  years  ago, 
the  only  way  of  admission  to  the  bar  is  by  passing  an  examina- 
tion at  the  State  capital,  conducted  by  a  commission  appointed 
by  our  Supreme  Court,  accompanied  by  a  certificate  of  a  prac- 
ticing lawyer  in  the  case  of  study  in  a  law  office,  that  the 
student  has  been  studying  for  at  least  two  years  consecutively. 
So  that  a  young  man  not  a  graduate  of  the  University  Law 
School  must  study  at  least  two  years  in  a  law  office  and  then 
pass  an  examination  at  the  State  capital  before  the  commission 
appointed  by  our  Supreme  Court,  and  have  the  recommenda- 
tion of  that  commission,  before  he  can  be  admitted  to  the  bar. 
So  much  touching  this  subject.  I  do  not  understand  the  gen- 
tleman, however,  in  his  remarks,  to  decry  a  legal  education  in 
our  law  schools.     I  am  firm  in  the  belief  that  the  best  legal 
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education  is  to  be  obtained  in  the  law  school,  and  not  in  the 
law  office.  I  find  that  a  young  man  cannot  enter  a  law  office 
and  devote  his  time  to  study  as  he  ought  to,  for  the  reason  that 
he  is  certain  to  be  called  upon  by  the  business  of  the  office  to 
do  a  great  deal  of  work,  and  his  mind  is  not  separated  from 
outside  influences  as  it  is  when  he  is  studying  in  a  law  school. 
Perhaps  after  he  has  had  a  year's  experience  in  a  law  school 
he  may  be  able  to  combine  his  study  there  with  a  certain 
amount  of  work  in  a  law  office. 

I  did  not  intend,  when  I  arose,  to  say  as  much  as  I  have 
upon  this  subject.  I  simply  desired  to  enter  my  protest  against 
the  suggestion  of  my  friend,  Mr.  Wilson,  of  Lincoln,  Nebraska. 
The  argument  he  presented,  if  legitimately  carried  out,  would 
go  to  the  foundation  of  all  higher  education.  If  you  say  that 
the  public  must  not  give  legal  education  its  endorsement  and 
must  not  support  the  law  school,  why,  the  same  argument 
applies  to  the  university  itself.  I  believe  it  is  now  too  late  to 
say  that  under  our  system  of  government  the  State  should  sup- 
port its  public  schools  but  not  its  University.  The  conclusive 
argument  in  favor  of  State  support  lies  in  the  fact  that  the 
profession  of  the  law  and  the  lawyer,  in  his  business  and  in  its 
conduct,  are  governed  and  regulated  by  legislative  action. 
The  Le<:^islature  of  the  State  assumes  the  right  to  sav  on  what 
conditions  and  how  a  man  shall  be  admitted  to  practice  at  the 
bar.  It  presumes  to  say  that  before  we  may  enter  upon  the 
practice  of  law  we  must  subscribe  a  certain  oath.  We  then 
become  officers  of  the  court ;  we  aid  in  the  administration  of 
the  laws  of  the  State.  Professor  Gregory  has  suggested  that 
the  State  supports  technical  education  in  other  directions. 
That  is  entirely  true.  Such  education  includes  the  great  major- 
ity of  those  who  graduate  at  the  State  universities. 

I  do  not  believe  that  the  American  Bar  Association  ought 
to  permit  itself  to  get  wrong  upon  this  proposition.  The  other 
argument,  that  if  you  make  law  education  free  it  will  send  into 
the  law  schools  a  great  number  of  young  men  who  perhaps 
would  not  otherwise  study  law,  has  little  weight.     It  is  not  a 
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question  of  how  many  the  State  educates,  or  whether  they 
are  worthy  of  education,  but  the  correct  proposition  is :  Let 
us  give  proper  education  to  those  who  ultimately  will  administer 
the  law,  or,  at  least,  act  in  the  administration  of  the  law  as 
lawyers.  Those  who  are  not  worthy  of  it,  those  who  come  to 
the  study  of  the  law  simply  because  they  can  get  it  for  nothing, 
are  not  apt  to  be  those  who  will  succeed  at  the  bar,  and  ulti- 
mately they  will  drop  into  their  proper  spheres  in  other  pro- 
fessions, or  enter  some  other  business.  The  same  argument 
touching  free  education  of  those  who  may  be  unworthy  may  be 
urged  against  higher  education  in  the  universities  or  in  the 
public  schools. 

Ronald  Kelly,  of  Michigan : 

I  do  not  think  any  fault  can  be  found  with  what  was  con- 
tained in  that  paper,  nor  that  very  much  fault  is  to  be  found 
with  the  remarks  of  my  friend  from  Nebraska.  I  think  the 
instituting  of  Law  Schools  has  gone  beyond  discussion.  We 
cannot  stop  them.  I  think  a  man  who  goes  through  a  Law 
School,  even  if  he  never  enters  upon  the  practice  of  law,  is  a 
great  deal  better  off  than  if  he  had  not  gone  through  the  Law 
School.  But  when  it  comes  to  entering  the  profession  as  a 
practitioner,  then  it  becomes  a  question  of  interest  to  the 
profession — I  mean,  it  is  a  question  to  be  dealt  with  by  those 
who  are  in  the  profession.  It  seems  to  me  that  the  members 
of  the  profession  are  the  only  proper  judges  of  the  qunlifica- 
tions  of  those  who  desire  to  come  in  with  them.  The  Law 
Schools,  or  the  Legislatures,  are  not  and  should  not  be  judges 
of  the  qualifications  of  those  who  intend  to  enter  upon  the 
practice  of  law.  I  think  it  is  patent  to  everybody  that  a 
diploma  from  a  Law  School  ought  not  in  itself  alone  to  admit 
any  man  to  practice  law.  In  the  University  of  Michigan  the 
Law  School  has  not  only  paid  its  way  since  it  was  instituted, 
but  it  has  each  year  turned  some  surplus  into  the  general  fund, 
and  I  believe  it  is  the  only  department  in  the  University  that 
has  done  so.  It  seemed  proper  that  the  diploma  from  that 
school  should  admit  to  the  courts  of  the  State,  and  that  was 
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continued  for  some  years.  Then  there  was  a  change  made, 
and  graduates  from  that  Law  School  had  to  apply  to  the  courts 
for  examination  before  they  could  be  admitted  to  practice  law. 
Then  the  system  was  changed  back  again,  and  the  cost  of 
tuition  was  increased.  In  the  course  of  time  some  lawyers  in 
Detroit  got  together  and  determined  that  there  should  be  a 
Law  School  in  Detroit,  and  they  organized  the  Detroit  College 
of  Law.  They  taught  well ;  but,  still,  their  diploma  did  not 
admit  their  graduates  to  the  bar,  and  that  caused  dissatisfaction, 
and  they  applied  to  the  Legislature  and  got  the  Legislature  to 
put  them  on  a  par  with  the  State  L'niversity  Law  School,  so 
far  as  admission  to  the  bar  was  concerned,  and  the  College  is 
doing  good  work.  The  course  is  three  years.  Now  we  are 
just  on  the  eve  of  another  experience  by  way  of  an  addi- 
tional Law  School.  In  Saginaw,  or  in  Grand  Rapids,  a 
Law  School  may  very  likely  be  organized  and  authorized  to 
confer  the  degree  of  Bachelor  of  Laws.  Do  you  suppose  they 
will  rest  under  the  imputation  that  their  diploma  will  not 
admit  to  the  bar  ?  They  will  go  to  the  Legislature  and  get 
their  graduates  admitted  on  their  diploma,  just  the  same  as 
the  other  schools ;  and,  probably,  they  will  make  their  course 
two  years,  instead  of  three,  so  as  to  get  students  to  flock  there. 
So,  you  see,  we,  as  a  profession,  cannot  stop  the  organization 
of  Law  Schools,  and  we  cannot  stop  legislatures  from  confer- 
ring favors  on  the  different  Law  Schools.  But  there  is  some- 
thing that  we  can  do.  Let  the  young  men  go  to  the  Law- 
School.  They  will  know  more  when  they  get  through  than 
they  did  when  they  went  in.  Then,  let  every  young  man  who 
wants  to  practice  law  appear  before  a  commission  appointed  by 
the  Supreme  Court  of  the  State  and  satisfy  that  commission 
that  he  possesses  the  requisite  scholastic  education,  and  satisfy 
the  commission  that  he  is  well  versed  in  the  rudiments,  theory 
and  fundamentals  of  the  profession,  and  then  let  the  certificate 
of  that  commission  admit  the  applicant  to  the  bar.  It  is  our 
duty,  not  only  to  the  profession,  but  also  to  the  public,  to  see 
to  it  that  only  such  men  as  are  properly  qualified  shall  be  held 
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out  to  the  community  as  proper  persons  to  take  charge  of  their 
business  and  to  represent  them  before  the  courts  of  the  land. 
It  seems  to  me  that  is  the  only  way  that  the  profession  can 
control  and  limit — if  a  limit  is  to  be  made — the  membership 
of  our  ranks.  We  cannot  control  or  aifect  the  organization  of 
colleges ;  we  cannot  even  say  that  they  shall  have  a  three  years' 
course ;  they  are  independent  of  us ;  they  are  supported  outside 
of  us,  and  are  beyond  our  control.  But  we  can  say  when  a 
man  presents  himself  for  admission  to  the  bar  that  he  shall 
appear  before  the  commission  appointed  by  the  Supreme  Court, 
and  if  he  passes  the  examination,  the  certificate  of  that  com- 
mission will  admit  him  to  practice  law.  In  that  way  we  will 
control  the  door  that  opens  to  the  practice  of  law. 

A.  H.  Nelson,  of  Montana : 

I  have  listened  with  a  great  deal  of  interest  to  the  remarks 
on  this  most  vital  question  of  admission  to  the  bar,  and  it 
seems  to  me  that  if  the  experience  of  those  who  have  spoken 
is  at  all  like  mine  they  have  been  greatly  enthused  by  the  pro- 
ceedings of  this  Section  and  of  the  Association  at  this  meeting. 
But  enthusiasm  that  is  merely  passive  and  does  not  develop 
into  action  will  avail  little  for  the  purposes  we  have  under  con- 
sideration. I  have  asked  myself  the  question :  Will  all  this 
discussion  amount  to  anything  at  all  so  far  as  raising  the 
standard  for  admission  to  the  bar  is  concerned  ?  It  seems  to 
be  admitted  that  there  is  a  pressing  necessity  for  such  eleva- 
tion in  every  state  in  this  country.  How  can  we  most 
certainly  accomplish  that  end  ?  I  have  come  to  the  conclusion 
that  the  only  way  in  which  we  can  do  anything  is  by  co-opera- 
tion in  the  bar  associations  of  the  states.  The  gentleman  just 
said  that  we  cannot  stop  the  organization  of  colleges  of  law. 
That  is  true.  He,  however,  also  said  that  we  can  close  the 
door  leading  from  the  college  to  the  bar  ;  but  I  do  not  believe 
that  can  be  eflfectually  accomplished  by  appealing  to  the  legis- 
latures of  the  states  to  appoint  commissions.  The  discharge  of 
the  duties  of  those  commissions  is  in  almost  every  case  per- 
functory.    There  is  very  little  of  actual  interest  in  the  duty 
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assigned  to  the  commission,  but,  on  the  other  hand,  if  in  every 
state  of  the  Union  there  were  a  wide-awake  association,  every 
such  association  could  most  eifectually  bar  the  door  to  the 
practice  of  law.  We  all  know  what  bar  associations  in  the 
states  are  to-day.  In  my  own  state,  which  is  a  fair  example 
of  most  of  them,  we  have  two  meetings  a  year,  and  we  seldom 
accomplish  anything.  Now,  it  rests  with  the  profession  to  see 
to  it  that  we  keep  out  those  who  are  not  fit  to  practice,  either 
morally,  intellectually,  or  so  far  as  legal  qualifications  are 
concerned.  The  point,  then,  I  wish  to  make  is  that  the  useful- 
ness of  the  American  Bar  Association,  as  it  operates  through 
the  state  associations,  will  be  greatly  enhanced  if  we  carry 
away  from  this  meeting  the  conviction  that  it  will  be  for  us  in 
our  several  states  to  see  that  unworthy  applicants  for  admis- 
sion to  the  bar  are  rejected,  and  that  only  those  who  give 
promise  of  being  a  credit  to  the  profession  are  admitted. 

Eugene  Wambaugh,  of  Massachusetts  : 

As  I  was  once  a  professor  of  law  in  a  state  university,  I  take 
an  interest  in  the  suggestion  that  it  is  wrong  to  let  the  state 
pay  a  part  of  the  salary  of  law  professors.  I  might,  perhaps, 
in  answer  to  objections  from  farmers  and  mechanics,  say  that 
to  a  very  considerable  extent  they  themselves  receive  technical 
education  in  the  agricultural  colleges  at  the  expense  of  the 
nation  and  of  the  several  states ;  but  no  one  lays  much  stress 
upon  such  a  point  as  that.  What  I  prefer  to  emphasize  is  the 
fact  that  almost  every  state  employs  law  officers  numbering  at 
least  one  hundred.  In  making  this  estimate  I  have  in  mind 
especially  the  agricultural  states,  such  as  Iowa  or  Nebraska. 
Of  course  I  do  not  know  exactly  how  many  prosecuting  attor- 
neys and  how  many  judges  any  one  state  employs;  but  I 
think  such  a  state  as  Iowa  or  Nebraska  must  employ  at  least 
one  hundred  lawyers,  and  must  pay  them  on  an  average 
$:i,000  a  year  at  the  lowest.  I  think  I  am  within  limits 
when  I  say,  therefore,  that  in  a  state  of  moderate  size  the 
average  annual  expenditure  of  the  public  for  legal  services  is 
about  ^200,000.     Now  as  a  business  proposition,  does  anyone 
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doubt  that  the  annual  investment  of  810,000  or  §15,000  in 
the  law  department  of  the  state  university  would  be  worth 
something  more  than  §10,000  or  §15,000  a  year  to  the 
gigantic  public  corporation  that  employs  buch  a  large  nuuiber 
of  lawyers  ?  Let  it  be  remembered  that  the  skill  of  the  bar 
depends  largely  on  the  instruction  given  in  the  law  depart- 
ment of  the  state  university.  Let  it  be  remembered  that  the 
skill  of  a  local  bar  determines  largely  the  question  whether 
there  shall  be  a  waste  of  the  time  of  the  prosecuting  attorney 
and  of  the  judge.  Let  it  be  remembered  that  the  skill  of  the 
individual  prosecuting  attorney  and  of  the  individual  judge  is 
the  necessary  boundary  of  the  usefulness  of  those  officers.  If 
I  were  addressing  the  directors  of  a  great  private  corporation, 
permanently  spending  §200,000  a  year  for  legal  services,  this 
sort  of  argument  would  certainlv  have  wei<]jht ;  and  I  see  no 
reason  why  a  great  i)ublic  corporation  should  not  deal  with  a 
business  proposition  in  much  the  same  way  as  would  a  great 
private  corporation. 

John  D.  Lawson,  of  Missouri  : 

1  listened  with  great  interest  to  the  remarks  of  my  friend 
from  Nebraska  because  I  with  my  colleagues  in  Missouri  have 
been  combatting  for  a  year  or  two  the  motion  of  throwing  the 
law  department  of  our  University  open  to  the  young  men  of 
the  State  free  of  charge.  But  we  have  about  come  to  the  con- 
clusion that  it  is  impossible  to  stay  the  wave  of  public  senti- 
ment in  that  direction.  In  the  last  legislature  an  endowment 
bill  giving  our  University  §2,000,000  additional  endowment 
was  defeated  by  a  small  majority,  but  I  am  told  by  members 
of  the  legislature  with  whom  I  have  conversed  since,  that  it 
did  not  stand  a  chance  of  passing  until  an  amendment  was 
attached  to  it  providing  that  every  department  of  the  State 
University  should  be  open  to  every  student  in  the  State  free 
of  charge ;  and  I  am  told,  too,  that  when  that  bill  comes  up 
again  no  distinction  will  be  made  between  the  college  of  law 
and  any  other  college  in  the  University.  In  the  neighboring 
State  of  Kansas  so  strong  is  that  sentiment  that  a  fee  imposed 
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by  the  curators  of  only  five  dollars  a  year  was  declared  uncon- 
stitutional by  the  Supreme  Court  as  being  an  infringement  of 
the  constitutional  policy  of  the  State  in  the  direction  of  free 
education.  Three  years  ago  I  read  a  paper  before  this  Asso- 
ciation in  which  I  spoke  of  the  necessity  in  the  Western 
States  of  having  admission  to  the  Bar  placed  in  the  hands  of 
one  tribunal — the  Supreme  Court,  if  possible.  Then,  and  up 
to  this  time,  it  was  in  the  hands  of  all  the  Circuit  Courts  of 
the  State.  One  of  the  Senators  in  our  State  legislature  intro- 
duced a  bill  taking  away  from  the  Circuit  Courts  the  right  to 
admit  to  the  Bar  and  placing  it  in  the  hands  of  the  Supreme 
Court  alone.  That  bill  was  defeated  in  the  Senate,  and  a  sim- 
ilar bill  was  defeated  in  the  House,  on  the  ground  that  it  was 
asking  too  much — it  was  placing  too  much  expense  on  the 
young  men  in  Missouri  to  require  them  to  travel  to  the  State 
capital  to  be  examined.  At  the  same  time,  however,  a  bill 
was  introduced  by  another  Senator,  and  passed,  which  pro- 
vided that  admission  to  the  Bar  should  still  be  in  the  hands  of 
the  Circuit  Court  Judges,  but  that  the  requirements  should  be 
as  follows :  the  applicants  should  be  examined  in  the  following 
subjects,  and  then  follows  a  list  of  subjects  taking  up  about 
seven  lines — many  of  them  subjects  not  required  in  the  Law 
School  of  the  University  of  Missouri  or  in  any  other  Law 
School  that  I  know  of.  Public  sentiment,  in  our  State  where 
we  have  a  State  University — and  I  think  it  is  the  same  in 
other  Western  States — is  in  the  direction  of  raising  the  stand- 
ard of  legal  education,  but  at  the  same  time,  so  far  as  money 
is  concerned,  making  it  as  economical  for  the  student  as 
possible. 

The  Chairman : 

We  shall  be  glad  to  hear  from  Professor  Iloyles,  of  Tor- 
onto, the  President  of  the  Ontario  Law  School,  on  this  subject. 

N.  W,  Iloyles,  of  Toronto,  Canada: 

Mr.  Chairman  and  gentlemen :  I  have  no  desire  to  repeat 
anything  that  I  said  in  the  meeting  of  your  Association  on 
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Wednesday  evening,  and  I  am  very  far  indeed  from  desiring 
to  appear  to  compare  the  small  institution  that  we  have  on  the 
other  side  of  the  border  with  your  vast  and  important  institu- 
tions here,  but  I  desire  to  emphasize  a  little  a  point  that  inter- 
ested me  in  the  remarks  of  one  of  the  speakers  as  to  the 
necessity  for  members  of  the  profession  themselves  retaining 
control  of  this  matter.  I  was  for  many  years  a  lawyer  in 
active  practice,  and  therefore  I  do  sympathize  very  much  with 
the  profession,  and  I  am  afraid  I  have  not  yet  accjuired  the 
true  spirit  of  a  Law  School  teacher,  in  that  regard  at  any  rate. 
I  think  it  is  important  that  the  members  of  the  profession 
should  be  the  ones  to  control  this  matter  of  admission  to  the 
bar,  and  I  do  not  think  you  will  ever  get  the  work  satisfactorily 
performed  in  any  other  way.  I  do  not  think  you  can  expect 
judges,  who  are  engrossed  in  their  public  duties  to  give  suffi- 
cient time  to  anything  like  the  examination  that  is  required 
now,  because  law  now  is  a  complex  science ;  it  is  not  as  simple 
as  it  was  thirty  or  forty  years  ago,  when  the  examination  for 
admission  to  the  bar  might  take  place  in  half  an  hour.  The 
branches  of  law  are  various,  and  any  proper  examination 
should  take  a  much  longer  time  than  can  be  given  to  it  by 
judges  or  by  unpaid  commissioners  appointed  by  them.  The 
only  way  is  to  leave  this  matter  in  the  hands  of  the  profes- 
sion itself,  the  members  of  which  know  what  is  needed,  and 
desire,  as  you  all  emphatically  do,  I  am  glad  to  notice,  to  raise 
the  standard  of  the  profession  to  the  highest  possible  degree, 
and  when  this  is  done  through  the  profession  and  by  means  of 
the  profession  then  I  think  the  proper  standard  of  admission 
to  the  bar  will  be  satisfactorily  settled.  I  rose  simply  to  give  you 
a  fact  in  regard  to  our  own  experience.  Many  years  ago  in 
the  early  days  of  the  then  Province  of  Upper  Canada  the 
Law  Society  was  incorporated  by  Parliament.  The  act  of 
incorporation  has  given  to  our  Law  Society  the  exclusive  right 
to  prescribe  the  manner  of  admission  to  the  bar,  and  no  one 
can  enter  our  profession  who  does  not  enter  it  in  the  way  pro- 
vided by  our  Law  Society.  The  Law  Society  is  governed  by 
30 


4G6  SECTION    OF   LEGAL    EDUCATION. 

what  is  called  the  Bench,  consisting  of  a  certain  number  of 
members  of  the  bar,  who  are  elected  for  five  years,  which  gives 
a  continuity  of  purpose  in  the  government  of  the  affairs  of  the 
Law  Society.  They  meet  periodically,  have  a  good  attendance, 
and  a  great  deal  of  their  work  is  done  by  committees.  It  was 
the  work  of  the  Law  Society  acting  through  the  Benchers  to 
establish  as  the  means  of  admission  to  our  bar  the  Law  School 
of  which  I  have  at  present  the  honor  to  be  the  principal.  The 
Benchers  have  prescribed  the  course  of  study.  They  have 
appointed  examiners.  These  men  are  appointed  for  three 
years,  and  they  receive  sufficient  remuneration  to  make  it 
worth  their  while  to  take  the  position  and  give  due  attention  to 
it.  In  that  way,  you  see,  we  solve  the  problem  of  leaving  the 
matter  in  the  hands  of  the  profession.  They  themselves, 
through  the  Benchers  elected  by  them,  can  control  and  regu- 
late the  Law  School,  if  they  desire  to  do  so,  and  the  fact  that 
there  are  paid  examiners  necessarily  ensures  that  proper  time 
is  given  to  the  examinations.*  We  are  very  well  satisfied  with 
our  present  method,  it  gives  the  profession  that  controlling 
voice,  and  we  are  endeavoring  to  raise  the  standard  year  by 
year  so  as  to  bring  it  as  high  as  possible. 

E.  F.  Trabue,  of  Kentucky : 

Mr.  Chairman :  I  should  like  to  inquire  of  Mr.  Wambaugh,  if 
our  profession  be  so  ^^ affected  with  a  puhJie  interest''  as  to 
justify  State  aid  for  our  legal  education,  why  the  State  may 
not  regulate  our  fees  and  charges  ? 

M.  D.  Follett,  of  Ohio : 

I  have  had  some  experience  in  teaching,  and  I  have  had 
experience  at  the  bar,  and  some  experience  in  hearing  argu- 
ments in  court.  Now,  I  have  known  men  sitting  on  the  bench 
for  many  years  that  were  not  lawyers.  I  do  not  wish  to  argue 
the  question,  but  I  would  like  to  inquire  how  you  will  go  to 
work  to  ascertain  whether  a  man  possesses  the  proper  qualifica- 
tions to  practice  law.  The  only  men  who  can  tell  are  the  pro- 
fessors in  the  law  schools  who  have  been  brought  in  contact 


['»'▼ 


REMARKS    OF    M.    D.    FOLLETT.  467 

with  the  students  from  day  to  day,  and  the  examiners  who 
examine  other  applicants..  To  be  sure,  no  man  ever  sat  on  a 
bench  and  heard  an  argument  that  didn't  know  whether  the 
man  that  made  it  was  fit  to  practice  law  or  not.  Why,  gentle- 
men, some  of  the  worst  pleadings  you  could  imagine  have  come 
from  some  of  the  largest  cities  in  Ohio.  I  believe  that  an 
examining  committee  should  examine  applicants  both  orally 
and  by  written  examination,  because  that  is  the  best  way  to 
ascertiiin  their  qualifications.  In  our  law  schools  in  Ohio,  I 
am  sorry  to  say,  almost  every  man  goes  through  and  gets 
admitted  no  matter  whether  he  is  qualified  or  not.  Now,  the 
trouble  is  that  the  young  men  have  not  been  properly  educated 
before  they  have  entered  the  law  school  or  the  attorney's  oifice 
to  study.  I  do  not  sec  the  necessity  of  questioning  a  man's 
integrity  as  to  how  long  he  has  studied  by  a  previous  registra- 
tion. I  do  believe  that  you  want  to  make  him  answer  certain 
questions,  and  give  him  a  good,  thorough  examination,  whether 
or  not  he  has  been  lectured  by  a  busy  judge  or  taught  by  a 
busy  practicing  attorney.  I  do  not  believe  it  makes  much  dif- 
ference whether  he  studies  two,  or  three  or  four  vears.  It  all 
depends  on  his  ability,  knowledge  and  study.  I  am  satisfied 
that  about  one-half  of  the  attorneys  in  this  country  ought 
never  to  practice  law.  Many  of  them  are  not  fit  morally  ;  but 
I  don't  mean  that  especially.  I  mean  they  are  not  fit  by 
education  to  practice  law. 

The  Chairman : 

Before  taking  leave  of  the  Section,  gentlemen,  permit  me  to 
say  a  few  words.  That  these  papers  would  be  able  and 
exhaustive  I  knew  would  be  the  case,  because  my  knowledge  of 
the  publications  of  the  American  Bar  Association  had  led  me 
to  expect  that,  but  that  the  debates  here  should  also  show  the 
depth  of  knowledge  and  experience  which  they  do,  and  should 
be  so  seriously  and  earnestly  directed  towards  the  accomplish- 
ment of  some  practical  end,  I  confess  1  was  not  prepared.  And 
before  I  bid  you  good-bye  I  may  say  that  it  has  been  a  great 
pleasure  to  have  with  us  this  afternoon  the  distinguished  edu- 
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cator  from  our  neighbor  across  the  border.  It  was  very  approp- 
riate that  he  should  come  and  pay  us  a  visit  in  this  Section 
which  has  in  especial  charge  the  matters  to  which  he  has 
devoted  so  much  of  his  time  and  experience.  We  regard  it  as 
a  matter  of  great  kindness  on  his  part  that  he  should  come 
here  and  give  us  the  benefit  of  his  experience,  and  we  hope 
that  when  another  year  shall  have  rolled  around  he  will  find  it 
his  pleasure,  as  it  will  be  our  profit,  to  renew  the  visit. 

I  understand  there  is  no  further  business  to  come  before  the 
Section,  and  I  therefore  declare  the  meeting  adjourned  sine  die. 

GEORGE  M.  SHARP, 

Secretary. 
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MODERN  LAW. 

BY 

HENRY  E.  DAVIS, 

Attorney  of  the  United  States  for  the  District  of  Columbia,  and  Lecturer  on  the 
History  of  Law  in  the  Columbian  University,  Washington,  D.  C. 

The  establishment  by  this  Association  of  a  Section  of  Legal 
Education  is  of  itself  suificient  evidence  of  the  judgment  of 
our  profession  that  there  exists  a  practical  need  of  directing 
greater  attention  to  the  preparation  of  those  desirous  of 
entering  its  ranks ;  and  the  reports  and  papers  previously 
read  on  occasions  similar  to  this  abundantly  set  forth  the  con- 
siderations leading  to  the  judgment  thus  evidenced.  It  would, 
therefore,  be  a  work  of  supererogation  for  me  to  do  more  than 
to  recall  to  you  in  the  outset  the  fact  of  this  admitted  need, 
were  it  not  that  the  principal  feature  of  the  subject  of  a  higher 
and  better  legal  education  to  which  I  shall  ask  your  attention 
is  one  which  has  not  had  its  fair  share  of  notice  by  the 
profession  at  large,  and  which,  indeed,  does  not  so  readily 
appear  as  do  some  others  to  be  of  practical  importance  in  the 
e(iuipment  of  the  modern  lawyer. 

I  say,  industriously,  ''  by  the  profession  at  large,'*  for  the 
members  of  this  Association,  and  those  familiar  with  its  pro- 
ceedings, have  doubtless  been  impressed,  as  I  have,  by  the 
attention  given  by  the  readers  of  papers  at  the  last  two  meet- 
ings to  subjects  having  to  do  with  primitive  institutions,  the 
history  of  the  law  and  the  relations  of  the  lawyer  to  society  and 
government ;  and  I  hardly  need  even  to  remind  you  of,  among 
others,  the  papers  of  Judge  Howe  on  the  Relation  of  Roman 
Law  to  the  Law  of  England,  of  Mr.  Justice  Brewer  on  the 
Lawyer  as  a  Leader,  and  of  Doctor  Lyman  Abbott  on  the 
Relation  of  Law  to  National  Development,  read  at  the  meeting 
at   Detroit,  year  before  hist,  and  those  of  Mr.  Crackanthorpe 
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on  the  Uses  of  Legal  History,  and  of  Major  Powell  on 
Primitive  Institutions,  read  at  last  year's  meeting  at  Saratoga: 
not  to  mention  the  surpassingly  able,  instructive  and  eloquent 
address  of  Lord  Chief  Justice  Russell  on  International  Law, 
also  given  at  the  last  meeting. 

When  I  was  honored  by  an  invitation  to  read  a  paper  at  this 
meeting,  the  comparative  slighting  of  the  general  theme,  so 
happily  relieved  by  the  papers  and  address  which  I  have  men- 
tioned, and  the  fact  that,  in  a  very  imperfect  way,  I  have  for 
some  years  been  endeavoring  to  interest  the  law  students  of  the 
Columbian  University  at  Washington  in  the  History  of  Law, 
suggested  to  me  a  subject  kindred  to  those  treated  at  the  last 
two  meetings  and  in  line  with  my  own  predilection  for  questions 
touching  the  origins  of  our  law  and  the  persistence  to  our 
day  of  the  principles  exemplified  in  those  origins.  I  have 
accordingly  chosen  as  my  subject,  Primitive  Legal  Concep- 
tions in  Relation  to  Modern  Law ;  and  having  in  mind  the 
distinctive  objects  for  the  attaining  and  furtherance  of  which 
this  section  of  the  Association  was  established,  it  is  my  pur- 
pose in  what  I  am  about  to  say  to  give  as  great  heed  as  time 
will  permit  to  the  practical  side  of  the  subject,  largely  with  a 
view  to  hinting  somewhat  more  broadly  than  he  did  himself 
at  the  answer  to  a  question  propounded  by  Mr.  Crackanthorpe 
in  the  course  of  his  paper.  That  question,  which  is  to  be 
found  on  page  349  of  the  report  of  last  year's  proceedings,  is 
as  follows : 

''  Passing  on  from  the  general  inquiry  into  the  nature  of 
legal  conceptions,  the  next  (question  which  attracts  the  legal 
historian  is,  how  have  these  conceptions  become  interwoven 
into  the  particular  system  of  law  which  he  desires  to  investi- 
gate? Let  us  suppose  that  this  system  is  our  own  and  confine 
ourselves  to  that.  What  is  the  origin  of  Anglo-American 
law,  that  is  to  say,  of  that  large  body  of  juris})rudence  which 
your  country  and  mine  possess  in  common  ?  " 

In  considering  this  question  it  is  a  natural  in([uiry  at  the 
outset,  what  has  such  a  question  to  do  with  the  subject  of 
legal   education   practically  considered  ?    and   how  far    is    it 
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advisable  for  this  Association  to  go  in  the  direction  of  broach- 
ing the  line  of  study  thereby  suggested  ? 

Assuming,  "what  I  know  to  be  the  fact,  that  the  members  of 
the  Association,  and  especially  of  this  Section,  are  fully 
enlisted  in  the  effort  to  raise  the  standard  of  legal  education 
and  to  be  alive  to  the  ordinary  needs  in  that  behalf,  I  may  yet 
fairly  say  that  too  much  stress  cannot  be  laid,  and  that  enough 
stress  is  not  laid,  upon  the  science  of  the  law  as  an  outgrowth 
of  man's  social  needs  and  quite  the  most  important  part  of 
man's  social  development.  True  it  is  that  in  a  general  way 
the  profession  is  not  unfamiliar  with  what  has  been  done  of 
late  years  by  those  students  of  whom  Sir  Henry  Summer 
Maine  is  an  example,  in  the  way  of  ferreting  out  legal  origins 
and  describing  Primitive  Institutions,  and  by  those  others,  of 
whom  Pollock  and  Maitland,  mere  pioneers  though  they  call 
themselves,  are  easily  first,  in  pointing  out  how  those  origins 
and  the  principles  of  those  institutions  have  had  their  part  in 
forming  the  great  system  of  law  under  which  we  live  and 
which  deservedly  bears  the  distinctive  designation.  The  English 
Law.  But  how  few  there  are  as  yet  who  do  not  feel  that 
those  origins  and  principles  fully  achieved  their  object  and 
exhausted  their  function  in  producing  that  great  system,  and 
its  equally  great  fellow,  the  Roman  Law ;  so  that  to-day  the 
student  of  even  more  than  ordinary  attainment  in  the  field  of 
legal  research  is  quite  prone  to  think  that  the  conceptions  on 
which  those  origins  and  institutions  rest  are  to  be  considered 
as  scarcely  more  than  so  many  specimens  gathered  into  a  sort 
of  herbarium  of  jurisprudence,  to  be  examined  from  time  to 
time  only  as  occasion  may  call  for  some  more  or  less  interest- 
ing, and  much  less  than  more  scientific,  excursion  to  the  fields 
of  legjil  antiquarianism. 

It  is  my  purpose  to  endeavor  to  show,  in  the  brief  time 
allotted  to  me  to-day,  that,  apart  from  their  mere  anticjuarianism 
and  literary  value,  there  is  for  the  student  a  deep  significance 
and  practical  bearing  in  those  primitive  conceptions,  and  that 
legal   education,  if  it  is  to  justify  its  name  and  its  avowed 
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object,  must  do  with  those  conceptions  certainly  not  less  than 
what  the  average  man  of  our  law  schools  is  thought  to  be 
doing  in  the  way  of  equipment  of  the  student  for  every  day 
purposes,  not  to  say  the  superficial  needs  of  those  who,  for 
much  the  greater  part,  seem  content  to  accjuire  only  so  much 
as  will  enable  them,  with  the  aid  of  easy-going  examining 
committees,  to  write  after  their  names  the  well-sounding  title, 
*' Attornev-at-Law." 

It  is,  from  the  point  of  view  of  those  aiming  at  the  truly 
higher  education  of  the  law,  scarcely  too  much  to  say  that,  if  put 
to  it,  the  average  graduate  of  the  average  law  school  of  to-day 
might  not  find  it  easy  to  give  even  an  accurate  definition  of 
the  very  thing  which  he  flatters  himself  he  has  mastered. 
What  do  we  mean  when  we  speak  of  the  law  ?  I  can  imagine 
a  dozen  or  more  general,  if  not  loose,  answers  given  this  ques- 
tion ;  and  yet  in  an  experience  of  some  years  as  instructor  and 
practitioner  I  have  never  found  or  heard  as  many  approximately 
accurate  definitions  of  the  subject.  No  such  obsolete  definition 
will  do  as  that  the  law  is  a  body  of  rules  prescribed  by  a  supe- 
rior and  commanding  inferiors ;  for  back  of  such  lies  the 
weighty  question,  who  is  the  superior  and  what  made  him  such? 
Nor  will  it  suflSce  to  say,  although  it  is  true,  that  the  law  is  a 
man -produced  body  of  principles,  something  not  imposed  upon 
the  governed  by  an  authority  above  them,  but  something  self- 
imposed,  something  emanating,  not  from  the  governing,  but 
from  the  governed.  A  good  definition  is  that  of  Wharton,^ 
slightly  paraphrased:  The  Jaw  is  the  sum  of  those  juridical 
rules  of  human  action  which  bind  men  in  communities.  A 
better  definition,  and  the  best  I  know,  is  that  of  a  former 
President  of  this  Association :  -  "  That  body  of  rules  for  the 
regulation  of  human  conduct  which  is  enforced  by  the  state,'* 
embodying  so  much  of  the  attribute  of  justice  ''  as  each  par- 
ticular society  of  men  is  able  to  comprehend  and  willing  to 
apply  in  human  affairs." 


^  Wh.  Comni.  Sec.  1. 

*  James  ('.  Carter,  The  Provinces  of  the  Written  and  Unwritten  Law, 
p.  13. 
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If  this  be  the  true  definition  of  law,  it  is  evident  that  its 
study  can  properly  proceed  upon  but  one  line,  the  historical ; 
and  the  study  of  law  along  this  line  proceeds  from  the  point  of 
view  of  fact  and  experience,  as  contrasted  with  that  of  theory. 
The  student  along  this  line  finds  that  law  is  a  growth  ;  that  the 
chief  agency  in  its  production  is  custom ;  and  that  the  custom 
in  every  case  finds  its  origin  in  a  sense  of  right,  and  a  sense 
of  need.  The  school  of  such  students  seeks,  accordingly,  to 
push  its  inquiries  back  from  law  to  custom,  from  custom  to 
the  need  which  gave  it  birth,  and  so  to  track  to  its  origin  every 
one  of  the  juridical  rules  of  conduct  making  up  the  body 
which  we  call  law  and  to  explain  its  characteristics  and  its 
modifications  in  its  course;  and,  reversely,  to  bring  forward 
into  the  law  of  to-day  the  oViginal  principles  and  the  primitive 
conceptions  lying  beneath  and  back  of  all  those  juridical  rules 
which,  even  yet,  we  recognize  as  embodying  so  much  of  the 
attribute  of  justice  as  we  are  able  to  apprehend  and  are  willing 
to  apply  in  our  affairs. 

If  the  law  is  thus  a  growth  and  its  form  and  content  as  seen 
to-day  the  product  of  an  evolution  similar  to  that  which  we 
now  acknowledge  in  the  physical  world,  we  cannot  begin  our 
study  of  the  subject  otherwise  than  by  recognizing  that,  to  a 
great  extent  at  least,  the  primitive  social  institutions  of  man 
held  in  solution  the  elements  pervading  man's  law  and  institu- 
tions of  to  day.  The  result,  unquestionably,  must  be  that  the 
proper  study  of  the  law  of  to-day  should  begin  with  those  insti- 
tutions. In  another  place  it  is  my  congenial  task  to  try  to 
describe  those  institutions,  to  analyze  them  into  their  juridical 
elements,  and  to  trace  the  persistence  of  those  elements  through 
the  vicissitudes  of  time  and  locality  to  their  manifestation  in 
the  institutions  of  to-day.  On  this  occasion  I  am  to  confine 
myself  to  the  question  whether,  and  if  so  in  what  respects,  a 
study  of  the  primitive  conceptions  discoverable  in  man's  social 
beginnings  is  of  practical  value  to  the  modern  lawyer,  and, 
therefore,  of  practical  importance  in  the  study  of  modern  law. 
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The  now  familiar  features  of  primitive  institutions  on  the 
constitutional  side  need  not  detain  us :  for  present  purposes  a 
knowledge  of  those  features  is  assumed.  It  is  likewise  assumed 
that  we  are  also  reasonably  well  acquainted  with  man's  social 
movements  from  status  to  contract,  from  contract  to  the  form 
of  social  community  which,  combining  status  and  contract,  has 
developed  into  the  legal  society  to  which  we  now  belong,  and 
from  the  growth  by  custom  of  the  juridical  rules  of  such  com- 
munity to  the  legislative  declaration  of  still  other  rules  not 
fully  waiting  upon  custom  for  their  declaration  and  sanction, 
but  rather  proposed  to  and  in  the  end  enforced  upon  society 
through  the  readier  apprehension  of  their  propriety  and  feasi- 
bility by  the  more  advanced  members  of  the  community  for 
which  they  are  prescribed  as  rules  of  conduct. 

It  is  to  some  extent  with  respect  to  the  recognition  of  this 
last  stage  of  social  development  that  I  shall  have  to  do  to-day. 
But  in  this,  as  in  every  other  feature  of  our  system,  the  prime 
need  is  that  of  studying  primitive  institutions  and  primitive 
conceptions;  a  study  diligently  and  patiently  to  be  made  if  we 
would  understand  those  principles  of  law  which  have  to  come 
to  us  through  the  medium  of  custom,  and  which,  whether 
helped  out  by  legislation  or  not,  still  persist.  That  there  is 
plain  need  for  such  study  is  abundantly  manifest,  and  its  fruits 
are  of  every  day  utility.  A  fellow-lawyer,  a  devoted  and 
appreciative  student  of  institutions  and  well  versed  in  both  the 
Roman  and  English  systems  of  law,  said  to  me  lately  that  he 
never  understood  the  English  law  of  land  tenures  until  after 
reading  Pollock  and  Maitland's  work  on  the  History  of  English 
Law.  Similarly,  no  lawyer  of  to-day  about  to  bring  an  action 
by  a  husband  for  the  alienation  of  his  wife's  affections  can  pre- 
tend to  know  the  principle  underlying  the  action,  or,  indeed, 
anything  more  about  it  than  the  naked  fact  that  the  law  gives 
such  an  action,  unless  he  has  read  and  mastered  the  able  dis- 
senting opinion  of  Coleridge,  J.,  in  the  case  of  Lumley  vs. 
Gye:'  a  singularly  clear  and  strong  illustration  of  the  manner 
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in  which  the  law  has  grown  and  which  (if  I  may  be  pardoned 
the  personal  allusion),  I  had  great  pleasure  in  amplifying  in  the 
Washington  Law  Reporter  of  August  17  and  August  24, 1881. 
Instances  may  be  multiplied  with  much  interest  of  this 
bringing  forward  into  the  apprehension  of  the  law  of  to-day  of 
the  primitive  conceptions  which,  persisting,  expanding  and 
modifying,  had  their  origin  and  early  application  in  far  back 
cases  of  need  generating  custom  and  custom  hardening  into 
law. 

But  before  taking  up  any  of  those  instances,  let  us  repeat 

Mr  Crackanthorpe's  question  and  take  his  answer.     He  asks : 

*'  Passing  on  from  the  general  inquiry  into  the  nature  of  legal 
conceptions,  the  next  question  which  attracts  the  legal  historian 
is,  how  have  these  conceptions  become  interwoven  into  the  par- 
ticular system  of  law  which  he  desires  to  investigate  ?  Let  us 
suppose  that  this  system  is  our  own  and  confine  ourselves  to 
that.  What  is  the  origin  of  Anglo-American  law,  that  is  to 
say,  of  that  large  body  of  jurisprudence  which  your  country 
and  mine  possess  in  common  ?  " 

And  having  put  the  question  he  thus  answers  it: 

'^  The  answer  you  will  have  already  anticipated.  Its  origin 
is  composite  like  that  of  the  race  itself.  Its  staple  is  unques- 
tionably Anglo-Saxon,  but  there  is  a  large  admixture  besides. 
It  may,  for  all  we  know,  hold  a  British  or  Celtic  element  con- 
cealed in  some  unknown  form  which  has  hitherto  eluded  our 
vision.  It  is  certain  that  it  contains  a  Scandinavian  element 
imported  by  the  Danes,  and  a  Frankish  element  imported  by 
the  Normans.  The  extent  to  which  the  Roman  law  has  also 
entered  in  is  a  matter  on  which  there  is  much  difference  of 
opinion.  That  it  did  enter  in,  to  a  large  extent,  without  be- 
coming, so  to  speak,  naturalised  amongst  us,  I,  for  one,  believe." 

In  myself  dealing  with  the  question  and  unavoidably  saying 
a  word  or  two  further  in  connection  with  Mr.  Crackanthorpe's 
excellent  paper,  I  trust  that  I  may  be  credited  with  the  fullest 
desire  to  avoid  even  the  appearance  of  controversy,  I  am  con- 
strained, however,  to  say  that  our  learned  brother,  as  it  seems 
to  me,  stopped  as  far  short  of  pushing  the  answer  to  his  ques- 
tion back  to  where  it  should  have  been  pushed  as  do  those  who 
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speak  of  the  Roman  law  as  beginning  with  the  law  of  the 
Twelve  Tables  stop  short  of  pointing  to  the  real  beginnings  of 
that  great  product. 

It  may  to  many  seem  a  fair  question  whether  for  his  equip- 
ment, even  according  to  the  high  ideal  set  by  this  Association, 
the  modern  lawyer  needs  to  press  his  inquiries  back  of  the 
clear  coming  into  history  of  those  systems  of  law  from  which 
we  appear  to  have  borrowed  many  of  the  principles  found  in 
recognition  and  operation  to-day.  Thus,  to  take  two  examples, 
it  may  seem  to  many  a  fair  question  whether,  in  considering 
the  Roman  law,  we  need  to  do  more  than  to  acquaint  ourselves 
with  the  Pandects  and  their  sources  as  accessible  in  the  writ- 
ings and  forthgivings  of  the  Roman  jurists,  jurisconsults  and 
emperors ;  and  whether,  for  the  Prankish  and  Anglo-Norman 
systems,  we  need  to  do  more  than  to  study  the  Capitularies  and 
Custumals  in  connection  with  their  more  obvious  ingredients 
to  be  met  with  within  literary  times.  I  make  bold,  however, 
to  say  that  if,  as  is  confessedly  necessary,  the  earlier  common 
law  of  England,  as  manifested  in  our  earliest  law  literature, 
requires  us  for  its  proper  apprehension  to  go  back  to  the  Cap- 
itularies and  Custumals,  and  also  to  such  literature  as  we  have 
of  the  Teutonic  and  Scandinavian  elements ;  and  for  a  proper 
understanding  of  our  system,  as  it  respects  E({uity,  Probate, 
Admiralty  and  International  Law,  to  go  back  to  the  Pandects 
and  their  obv'ious  sources  as  displayed  in  literature ;  it  is  none 
the  less  necessary  for  him  who  would  be  a  thoroughly  educated 
lawyer  also  to  go  back  even  of  all  this,  and,  if  possible,  to  find 
the  origins  and  manifestation  in  pre-literary,  not  to  say  pre- 
historic times,  of  the  conceptions  to  which  the  birth  and  growth 
of  all  law  can  be  ascribed.  In  a  word,  as  to  the  topographer 
who  wishes  thoroughly  to  know  and  describe  a  given  watershed, 
the  study  of  springs  and  the  smallest  tributaries  is  as  necessary 
as  the  study  and  description  of  the  main  stream  and  its  larger 
confluents,  which,  from  the  nature  of  the  case,  being  the  more 
surely  seen,  and,  indeed,  obvious,  offer  themselves  the  more 
readily  to  attention  and  report;  so,  with  our  subject,  the  ulti- 
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mate  sources  and  tiniest  streams  must  be  looked  to.     Let  us 
then,  if  we  can,  begin  at  the  beginning. 

Like  everything  else  with  which  man  has  to  do,  the  law 
runs  back  to  the  land.  Until  man  changed  from  a  vagrant, 
migratory  being  and  associated  himself  with  a  definite  tract  of 
land,  there  was  no  law  as  we  understand  it,  as  there  was  no 
need  of  such. 

It  came  about  in  this  way.  Man  was  at  first  a  hunter,  almost 
as  savage  as  the  beasts  whom  he  subdued  with  his  rude  stone 
weapons.  In  this  state  he  wandered  from  spot  to  spot,  seeking 
his  quarry  and  knowing  no  law  but  that  of  Ishmael — the  law  of 
self-preservation  and  of  self-support.  Next  he  was  a  shepherd ; 
still  roving  from  place  to  place  with  his  flocks,  but  gradu- 
ally acquiring  a  sense  of  interest  in  a  given  place  as  a  part  of 
the  earth's  surface,  the  idea  of  a  spot  in  which  his  flocks  might 
be  sustained  and  himself  supported  without  the  necessity  of  a 
constantly  roving  life.  The  transition  was  natural  to  the  next 
condition,  that  of  the  farmer — the  person  who  might  live 
within  a  definite  space,  furnishing  support  to  himself,  his  fam- 
ily and  flocks,  and  who  might  yet,  in  such  excursions  as  he  saw 
fit  to  make,  exercise  himself  as  hunter  and  shepherd  without 
infringement  on  the  rights  of  his  fellows.  Then  we  find  him 
settled  in  proximity  to  those  fellows,  his  neighbors,  and  we 
have  the  outline  of  the  law :  the  idea  of  a  personal  property 
in  his  flocks,  of  an  individual  (if  only  a  temporary,  possessory), 
interest  in  the  land  upon  which  he  has  rested,  of  a  common 
right  in  the  animals  of  the  chase,  and  a  common  right  of 
pasturage  and  tillage  with  his  neighbors  in  the  lands  lying 
about  them  and  not  actually  necessary  for  purposes  of  habita- 
tion of  themselves  and  housing  of  their  flocks;  the  idea 
of  the  family,  of  the  respective  rights  and  duties  of  the  indi- 
vidual as  towards  his  family,  his  neighbors  and  the  community 
of  his  family  and  his  neighbors :  until  we  see  grow  up,  develop 
and  become  defined  the  ideas  of  individual  property  and  indi- 
vidual rights ;  of  family  relations  and  duties ;  of  the  relations 
towards  one  another  of  communities  of  families  and  neighbors. 
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and,  ultimately,  of  what  we  now  call  the  State.  But  until 
man  came  to  rest  upon  a  definite  spot  of  earth  neither  this 
system  nor  any  of  its  features  had  birth :  it  was  the  land  and 
man's  association  with  it  that  produced  those  ideas  of  property 
and  individual  and  social  rights  and  duties  which  culminated 
in  the  law.  It  is  of  the  highest  interest,  but  beside  our  pres- 
ent purpose,  to  trace  the  development  thus  begun  through  its 
details ;  it  must  suffice  us  here  thus  to  point  to  the  manner  in 
which  our  social  life  had  its  beginning.  Those  who  would 
pursue  the  subject  are  referred  to  the  pages,  among  others,  of 
Stubbs  and  Maine,  and  especially  the  latter 's  works  on  Early 
Law  and  Custom  and  Village  Communities. 

But  while  we  may  not  linger  over  the  details,  may  we  not 
pause  a  moment  to  consider  how  persistent  and  transcendent 
throughout  man's  career  has  been  this  law,  thus  begun  ?  For 
centuries  man  has  expended  enormous  energies  in  the  forma- 
tion of  great  nationalities,  only  in  the  end  to  return  to  the 
earth  as  he  was,  leaving  no  individual  element  behind ;  has 
seen  those  nationalities  pass  from  the  sphere  of  action  into 
the  *'  limbo  of  history,"  and  has  seen  the  stupendous  systems  of 
civilization  of  his  creation  pass  away  like  the  light  of  day,  to 
give  place  to  a  darkness  differing  from  the  darkness  of  night 
only  in  its  endurance.  And  all  along  the  pathway  of  history 
lie  the  wrecks  of  peoples,  of  nations,  of  systems  and  of  creeds 
— wrecks  upon  which  we,  'Hhe  heirs  of  all  the  ages,"  must, 
perforce,  look  with  a  feeling  of  wonder  approaching  stupefac- 
tion. The  civilizations  of  superstition,  of  religion,  of  abso- 
lutism, of  a^stheticism  and  of  arms,  all  these  have  passed  away, 
and  forever,  unless  man  is  to  retrograde  and  revert  to  some 
one  of  the  stages  in  his  advance  from  savagery.  But  the  law 
survives,  a  vital  and  vitalizing  force,  welding  into  a  harmonious 
whole  the  varying  elements  of  human  social  life,  or,  like  some 
divine  chemical,  bringing  into  coalescence  and  consistency  the 
otherwise  incongruous  and  warring  elements  of  man's  social 
nature  and  condition.  Every  other  principle  ever  invoked  for 
the  advancement,  nay,  the  very  maintenance,  of  human  social 
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life  and  what  we  call  civilization  has  been  weighed  in  the 
balance  and  found  wanting ;  it  has  been  reserved  for  the  law 
to  assert  and  make  good  the  claim  of  being  the  magical  some- 
thing which  holds  and  will  ever  hold  man  together  in  practical 
and  successful  social  organization,  and  which  kindled  and 
keeps  and  will  ever  keep  alive  the  vital  spark  of  social  flame. 

In  following  up  the  legal  stream  in  human  development,  it  is 
rather  the  fashion  now-a-days  to  extol  the  Roman  Law  to  the 
point  of  highest  praise,  and  especially  to  claim  for  it  that  it  is 
the  source  of  much  that  is  to  be  found  in  our  system.  I  make 
no  quarrel  with  those  who  would  thus  elevate  the  great  work 
of  the  Romans.  But  I  assert  that  it  is  a  grave  error  to  call 
the  Roman  Law  a  source  to  the  extent  ascribed.  Maine  was 
right  in  finding  the  ancestry  of  that  law  in  a  "  small  body  of 
Aryan  customs."^  Manifestly,  the  law  did  not  begin  in  Rome 
with  the  Twelve  Tables,  as  even  it  did  not  begin  in  Italy  with 
the  founding  of  Rome.  Back  of  the  Twelve  Tables  there  was 
law  whose  expression  in  that  first  of  Roman  law  writings  was 
compelled  only  because  its  content  and  extent  had  become 
such  that  a  definite  and  apprehensible  declaration  of  it  was 
demanded  for  the  guidance  of  those  under  its  subjection ;  and 
still  back  of  the  body  of  this  law,  thus  expressed  only  after 
centuries  of  operation,  we  must  go  for  its  germs. 

We  may  not  speak  too  positively  as  to  this,  yet  we  may 
(juite  confidently  assert  that  the  early  society  of  Italy,  in  its 
legal  aspects,  was  a  refinement  of  the  patriarchal  and  com- 
munal ideas  which  we  now  know  to  have  belonged  to  the 
pastoral  and  agricultural  states  of  early  man  as  those  states 
took  distinctive  form  and  character  among  the  Aryans.  The 
patriarchal  idea,  with  modifications,  remained  fixed  in  the 
Roman  Law  to  the  very  end.  The  gens  was  but  an  extension 
of  the  family,  as  in  the  case  of  the  Village  Community,  into 
a  set  of  families  of  similar  extraction,  varied  by  adoption, 
marriage  and  emancipation.     The  c/entes  became  tribes,  and 
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the  tribes  the  })opuIus.  The  family,  the  genSy  the  tribe  and 
the  populus  had  each  its  head-man,  culminating  in  the  r<?r, 
each  possessing  the  priestly  characteristic  of  the  primitive 
Aryan  house-father.  The  council  of  elders,  instituted  by  the 
Aryans,  became  the  Senate,  the  tribal  Assemblies  became  the 
assembly  of  centuries,  and,  finally,  those  outside  the  geyites, 
the  plebeians,  became  part  of  the  community  or  Nation, 
ultimately  to  become  the  dominating  factor  in  its  social  life ; 
just  as  the  neighbor  was  first  introduced  into,  and  then  con- 
trolled the  whole  character  of  the  primitive  system.  And 
what  thus  happened  on  the  constitutional  side  happened  on  the 
more  purely  legal  side  of  Rome :  as  is  familiarly  illustrated  by 
the  patria  jjotestas,  the  law  of  citizen  and  alien,  the  law  of 
easements,  and  the  like;  until  in  the  end  there  came  about,  on 
a  purely  Aryan  model,  that  magnificent  composite,  the  Roman 
Law,  whose  spread  and  influence  have  so  marked  the  nations 
which  rose  on  Rome's  riiins,  and  are  anew  the  just  subject  of 
our  admiring  attention. 

But  while  deserving  our  high  admiration  it  behooves  us  not 
to  exaggerate  this  great  system  as  a  source  of  our  legal  prin- 
ciples or  conceptions.  Disclaiming  all  purpose  of  controversy, 
I  content  myself  with  leaving  it  to  what  I  am  endeavoring  to 
present  to  decide  whether  it  be  not  at  least  a  fair  contention 
that  the  very  principles  and  conceptions  which  many  think  we 
owe  to  the  Roman  law  are,  in  fact,  due  to  a  source  back  of 
that  law  and  from  which  that  system  itself  got  them. 

What  is  thus  said  of  the  Roman  Law  is  more  plainly  true  of 
what  we  call  Anglo-Saxon  law.  To  speak  of  this  in  gen- 
eral terms  as  a  source  is,  even  more  evidently  than  in  the  case 
of  the  Roman  Law,  to  characterize  a  descendant  as  though  he 
were  the  original  in  the  line  of  ancestry.  We  need  not  dwell 
upon  this :  if  there  be  any  force  in  the  considerations  which  I 
am  now  in  course  of  bringing  to  notice,  it  will  hardly  be 
questioned  that  the  primitive  conceptions  of  which  I  am  speak- 
ing are,  in  the  main,  to  be  found  far  back  of  the  first  coming 
into  view  of   a  body  of  law  entitled    to   be   called   Anglo- 
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Saxon.  Indeed,  for  our  purpose  this  body  of  law  is  interesting 
mainly,  if  not  wholly,  as  showing  the  manifestation  within 
itself  and  the  transmission  through  itself  of  the  distinctive  and 
prevailing  features  of  those  originals  with  which  we  are  con- 
cerned :  in  a  word,  as  being  witness  to  the  persistency  to  our 
day  of  those  legal  elements  the  birth,  birth-time  and  birth- 
place of  which  are  the  very  postulate  of  this  paper. 

And  that  in  harking  back  to  what  lies  behind  both  Anglo- 
Saxon  and  Roman  Law  I  err,  if  I  err  at  all,  in  good  company,, 
hear  what  Pollock  and  Maitland,  in  addition  to  Maine  and 
Stubbs,  Freeman  and  Green,  have  to  say.  "  Our  laws  have 
been  formed  in  the  main  from  a  stock  of  Teutonic  customs, 
with  some  additions  of  matter,  and  considerable  additions  or 
modifications  of  form  received  directly  or  indirectly  from  the 
Roman  system."^  "  Within  the  sphere  of  law  everything  that 
is  Roman  or  Romanized  can  be  accounted  for  by  later  import- 
ation."- "  That  we  received  from  the  Normans  a  contributioa 
of  Fjrankish  ideas  and  customs  is  indubitable.  It  was,  indeed^ 
hardly  foreign  to  us,  being  of  kindred  stock,  and  still  not 
widely  removed  from  the  common  root  of  Germanic  tradition. 
We  must  not  omit,  however,  to  count  it  as  a  distinct  variation. 
Neither  must  we  forget  that  English  princes  had  already  been 
following  in  some  measure  the  same  models  that  the  Dukes  of 
the  Normans  copied.-'-^  Of  the  early  English  legal  period  they 
say ;  "  It  is  now  almost  a  commonplace  of  history  that  the 
Norman  Conquest,  in  imposing  feudalism  on  England,  did  but 
accelerate  a  process  that  was  already  begun, "^  and  that ''  it  suf- 
fices to  know  that,  in  its  general  features,  Anglo-Saxon  law  is 
not  only  archaic,  but  offers  an  especially  pure  type  of  Germanic 
archaism."^  At  the  close  of  the  second  chapter  of  their  second 
book,"  they  can  find  it  possible  to  say  with  truth :   ^'  The  one 
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general  result  to  which  we  come  at  the  end  of  this  long  and 
variegated  chapter  is  that  even^n  Bracton's  day  the  number  of 
legal  ideas  is  very  small  and  public  law  has  hardly  an  idea  of 
its  own ;"  and  they  give  Englishmen  the  honest  notice  that 
"  in  the  works  of  French  and  German  medievalists  thev  will 
now-a-days  find  many  an  invaluable  hint  for  the  solution  of 
specifically  English  problems."' 

Aiming  to  look  a  little  back  of  the  bodies  of  law  to  which 
ours  is  so  generally  and  so  readily  referred  for  its  ancestry,  let 
us  recur  to  the  su^i^trestion  alreadv  made  that  instances  may  be 
Inultiplied  of  the  bringing  forward  into  the  apprehension  of 
the  law  of  to-day  of  the  primitive  conceptions  which  we  are 
considering.  The  limitation  of  time  under  which  we  rest  for- 
bids  more  than  the  most  cursory  mention  of  some  of  these, 
and  such  as  will  be  mentioned  will  be  brought  to  your  atten- 
tion rather  by  way  of  suggestion  than  of  attempted  elucidation. 

Beginning,  as  it  did,  so  far  as  our  social  conditions  of  to-day 
are  concerned,  with  the  development  of  the  family,  it  is  not 
unnatural  to  find  in  the  law  of  primitive  times  what  may  be 
called  the  ancestors  or  very  prototypes  of  many  of  the  legal 
i<leas  of  to-day  in  respect  of  status.  Thus,  the  place  of  woman 
in  our  social  scheme  is  manifestly  an  inheritance  from  the 
earliest  times,  an  inheritance  which  we -have  been  only  too 
slow  in  dissipating.  The  relations  of  husband  and  wife,  of 
parent  and  child,  of  alien  and  neigh])or,  (juite  as  naturally  find 
their  origin  in  the  old  beginnings  which  we  are  considering; 
and  the  very  doctrine  that  in  England  the  King  is  parens 
pitri'P  and  our  chancellors  and  judges  sitting  in  equity  his 
counterpart  on  this  side  the  Atlantic,  needs  no  more  than  men- 
tion to  carry  the  conviction  that  for  their  original  we  look  to 
Aryan  house- fiuher,  liis  powers  and  duties.  Likewise,  the 
relations  of  master  and  servant,  which  fonn  but  one  of  the 
outcomes  of  the  old  family  relations  and  paternal  authority, 
are  found  in  embryo  in  the  primitive  life  in  which  those  rela- 

^   Introd.  XXX vi. 
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tions  and  authority  had  birth  and  their  first  manifestation  ;  and 
which  relations  are  shown  by  the  opinion  of  Coleridge,  J.,  in 
Lumley  vs.  Gye^  already  cited,  to  have  received  in  our  law  what 
I  cannot  characterize  otherwise  than  as  a  strikingly  (jueer  twist. 
And  the  very  police  power,  which  now-a-days  is  a  sort  of 
judicial  grab-bag  from  which  is  drawn,  sometimes  seemingly  at 
random,  an  authority  in  cases  in  which  but  for  that  grab-bag 
no  authority  could  be  found,  is  nothing  more  than  one  of  the 
streams  flowing  from  the  old  communal  assembly  of  the  heads 
of  families ;  just  as  the  power  of  the  English  Parliament  in 
matters  of  contempt,  judicial  or  quasi-judicial  in  its  character, 
is  in  England  one  of  the  branches  of  power  of  the  old  High 
Court  of  Parliament,  as  the  Supreme  Court  of  the  United  States 
pointed  out  in  the  case  of  Kilbourn  I's.  Thompson:^  in  which, 
having  due  regard  to  the  constitutional  division  of  the  func- 
tions of  government  in  this  country  into  the  three  branches, 
the  legislative,  executive  and  judicial,  that  Court  held  that 
our  House  of  Representatives  having  no  functions  of  a  court 
such  as  the  House  of  Commons  in  England  has,  the  attempted 
punishment  of  Kilbourn  by  the  House  of  Representatives  was 
contrary  to  the  Constitution  and  a  nullity. 

If  we  turn  from  the  side  of  the  question  affecting  persons  in 
respect  of  status  and  personal  conduct  and  relation,  and  glance 
at  that  side  of  it  which  has  to  do  with  land  and  what  more 
directly  pertains  thereto,  we  will  be  the  more  forcibly  struck 
by  the  descent  from  our  old  institutional  forefathers  of  the 
principles  which  we  see  in  constant  application  about  us. 
Take,  for  instance,  the  right  of  eminent  domain ;  a  right  so 
essential  to  the  very  existence  of  society  that  it  is  looked  upon 
by  students  of  that  school  of  thought  as  one  of  the  greatest  of 
the  creatures  of  the  "social  contract."  This  right,  by  which 
your  land  and  mine  is  taken  from  us,  no  matter  how  endeared 
by  association  or  valuable  for  the  purposes  for  which  we  may 
be  using  it,  is  easily  traceable  to  the  old  idea  of  collectivity, 
not  to  say  communism,  which  prevailed  in  the  beginning,  and 


1  103  U.  S.  168. 
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from  which  all  land  rights  and  many  personal  rights  of  to- 
day have  descended.  Passing  the  contentions  of  to-day  that 
societv  would  be  the  better  for  a  return  to  this  idea  of  coUec- 
tivity,  it  is  entirely  within  bounds  to  say  that  without  a  proper 
apprehension  and  appreciation  of  it,  a  very  large  part  of  our 
law  would  be  unintelligible.  This  right  of  eminent  domain 
manifests  itself  in  many  ways,  whether  in  the  mere  taking  of 
property  for  public  use  or  the  destruction  of  property  for  the 
public  good ;  it  is  as  plainly  exercised  before  our  eyes  in  the 
condemnation  of  streets  and  ways,  which  smacks  of  the  primi- 
tive rights  of  way,  originally  personal,^  as  in  its  more  remote 
and  highly  interesting  manifestation  in  the  Allmends  of  Swit- 
zerland, in  which  the  removal  by  their  possessors  of  certain 
forests  is  forbidden  and  such  forests  are  put  under  *' ban," ' 
because  they  preserve  the  valley  and  villages  from  avalanches.^ 
Another  feature  of  our  law,  the  now  obsolete  liverv  of  seizin 
which  has  given  place  to  the  modern  recording  of  deeds,  may 
really  find  its  ancestor  in  the  old  community  assent  to  a  transfer 
of  possession  which  was  essential  in  primitive  times,  rather 
than  its  origin  in  any  of  the  somewhat  fantastic  reasons  assigned 
for  the  ceremony  by  various  writers.  Similarly,  the  familiar 
utterance  about  an  Englishman's  house  as  his  castle  is  nothing 
more  than  a  restatement  of  a  principle  in  full  recognition  in 
primitive  times,  as  pointed  out  by  de  Laveleye"*  and  Maine.'^ 
And  so,  without  enumerating  further  instances,  it  may  be  said 
that  he  who  accuratelv  observes  and  traces  the  establishment 
of  status,  the  movement  from  status  to  contract,  the  movement 
from  family  to  community,  from  kin  to  neighbor,  and  the  dis- 
integration of  the  family  community,  together  with  what  Maine 
so  aptly  characterizes  as  the  startling  and  complete  revolution 
accomplished  by  the  establishment  of  local  contiguity  in  place 
of  consanguinity  as  the  basis  of  common  political  action,^  and 

^  de  LaveU've,  Primitive  Property,  pp.  89,  90. 

2  Banninrld'er.  ^  Id,  92. 

"*  Primitive  Property,  lOo. 

•'*  Earlv  Hist  of  Insts.  81 :  Vill.  Conims.  78. 

^  Early  Hist,  of  Insts.,  75. 
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the  consequences  and  modifications  of  legal  conceptions  and 
legal  rights  which  flowed  therefrom,  will  find  it  by  no  means 
the  difiScult  task  which  it  may  occur  to  some  at  first  sight,  to 
read  that  long  gone  past  into  the  present,  and  at  least  to  come 
near  to  showing,  as  Professor  Emott  desires,^  "  that  the  study 
of  law,  when  rightly  appreciated,  is  liberalizing  and  not  a 
purely  technical  study,  that  it  is  one  calculated  to  call  into 
exercise  the  highest  powers  and  capacity  of  the  human  mind^ 
that  it  is  capable  of  that  historical  and  comparative  treatment 
which  is  the  glory  of  modern  science." 

Certain  other  instances  readily  suggest  themselves :  such  as 
the  laws  against  mortmain,  restraints  on  alienation,  and  the 
acquirement  by  modern  corporations  of  more  land  than  is 
necessary  for  the  legitimate  purposes  for  which  they  were 
created.  What  is  any  one  of  these  except  the  manifestation 
in  modern  form,  as  in  the  case  of  the  right  of  eminent  domain, 
of  the  primitive  principle  in  vogue  in  the  days  of  community 
property,  that  no  person  can,  in  the  ultimate,  have  a  right  of 
property  except  such  as  the  community  allows  him,  and  that 
no  person  can  hold  or  attempt  to  dispose  of  real  property 
except  upon  and  under  conditions  which  recognize  society  as 
the  ultimate  lord  and  master  ?  And  whence  is  the  underlying 
principle  derived,  if  not  from  that  primitive  society  to  which, 
in  the  end,  all  modern  law  must  trace  itself?  So,  too,  "the 
close  association  of  treason  against  the  King  with  treason 
against  one's  personal  lord  who  is  not  the  King  is  eminently 
Germanic.  This  was  preserved  in  the  '  petty  treason '  of 
mediivjval  and  modern  criminal  law,"  -  and,  as  is  well-known, 
is  the  principle  in  accordance  with  which  a  wife  was  guilty  of 
the  offence  in  killing  her  husband,  who,  by  the  primitive  law, 
persisting  until  modern  times,  was  deemed  her  lord.  And  ''as 
regards  the  duty  of  safely  keeping  in  cattle,  and  in  the  case  of 
persons  collecting  or  dealing  with  things  deemed  of  a  specially 

^  Proceedings  of  181)6,  p.  617. 
^  Hist.  Eng.  Law,  Vol.  1,  p.  29. 
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dangerous   kind,   the  old   Germanic  law  is  still   the  law  of 
[England]  and  of  the  greater  part  of  North  America.*'^ 

By  way  of  more  particular  illustration  of  the  origin  and 
persistence  of  these  primitive  legal  conceptions,  I  ask  your 
brief  attention  to  two  subjects,  one  the  law  of  commons  and  the 
other  the  now  much  mooted  question  of  an  inheritance  tax. 

As  respects  commons,  time  forbids  that  I  repeat  Blackstone's 

treatment  of  the  right.     This  much,  however,  of  what  he  says 

respecting   the  right  of  common  appendant  I  must  quote : 

"  This  is  a  matter  of  most  universal  right ;  and  it  was 
originally  permitted  not  only  for  the  encouragement  of  agri- 
culture, but  for  the  necessity  of  the  thing.  For,  when  lords 
of  manors  granted  out  parcels  of  lands  to  tenants,  for  services 
either  done  or  to  be  done,  these  tenants  could  not  plough  or 
manure  the  land  without  beasts ;  these  beasts  could  not  be 
sustained  without  pasture ;  and  pasture  could  not  be  had  but 
in  the  lords'  wastes,  and  on  the  uninclosed  fallow  grounds  of 
themselves  and  the  other  tenants.  The  law  therefore  annexed 
this  right  of  common,  as  inseparably  incident  to  the  grant  of  the 
lands  :  and  this  was  the  original  of  common  appendant ;  which 
obtains  in  Sweden,  and  the  other  northern  Kingdoms  much 
in  the  same  manner  as  in  England."'" 

This  sounds  verv  like  an  echo  of  the  "  social  contract "  ;  and 
the  great  commentator's  reference  to  "  Sweden  and  the  other 
northern  Kingdoms"  reminds  me  forcibly  of  what  my  venerated 
instructor,  Dr.  McCosh,  was  in  the  habit  of  saying  of  John 
Stuart  Mill,  namely,  that  he  sometimes  seemed  to  get  singu- 
larly near  the  truth  without  seeing  it.  If  it  had  occurred  to 
Blackstone  to  ask  whv  the  rio;ht  of  common  was  to  be  found 
"  in  Sweden,  and  the  other  northern  Kingdoms,  much  in  the 
same  manner  as  in  England,"  he  might  in  the  end  have  come 
upon  the  truth:  which  is,  that  the  right  of  common  is  as  old  as 
the  social  hills,  and  really  had  its  origin  during  those  same  old 
days  of  collective  or  common  property  when  the  community 
was  owner ;  and  that  the  riglht  emerged  as  a  most  obvious 


1  Id.  p.  32. 

^  2  Bl.  Comm.  33. 
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incident  to  the  coming  together  of  men  in  community  at  a  time 
when  there  was  no  lord  to  make  grants,  and  when  it  would 
have  been  impossible  for  a  primitive  commentator  on  the  law  of 
the  time  to  indulge  in  such  confused  reasoning  as  that  the  lord 
granted  a  right  from  his  sense  of  expediency  and  the  law 
therefore  annexed  the  right.  In  truth,  as  in  the  case  of 
Black  stone's  attempt  to  explain  the  origin  of  property,  with 
its  doctrine  of  re%  nxillius^  and  all,  that  distinguished  author 
in  the  case  of  the  right  of  common  sought  to  find  by  mere 
observation  at  his  time  and  a  philosophising  upon  such  ^observa- 
tion, the  explanation  of  an  institution  the  real  explanation  of 
which  lies  far  back  in  the  field  of  legal  origins  and  has  noth- 
ing whatever  to  do  with  philosophy.  The  learned  authors  of 
the  History  of  English  Law  truly  say  that  "  the  matter  of 
legal  science  is  not  an  ideal  result  of  ethical  or  political 
analysis ;  it  is  the  actual  result  of  facts  of  human  nature  and 
history."^  Undoubtedly,  there  appear  from  time  to  time  in 
every  system  of  law  what  may  seem  to  be  new  originals, 
oftener,  however,  in  the  form  of  **  administrative  mechanism 
rather  than  of  law  itself;  "^  and  it  is  not  an  uncommon  thing 
to  find  in  the  course  of  legal  history  acts  which  look  original 
upon  the  face,  but  which,  upon  investigation,  are  seen  to  be 
merely  the  expression  in  the  form  deemed  at  the  time  author- 
itative, of  principles  long  existing  and  accepted  among  men ; 
which  new  expression  appears  to  those  of  an  aftertime  as  the 
origin  of  the  principle  involved,  instead  of  its  being  realized, 
as  it  is  by  the  student,  that  the  most  that  has  been  accomplished 
by  the  new  expression  is  a  restatement  of  the  old  principle 
with  a  new  sanction.  A  familiar  instance  is  that  of  the 
recognition  in  feudal  times  of  certain  rights  as  belonging  to 
the  lord,  when  in  fact  those  same  rights  originally  belonged  to 
the  community  and  only  received  a  new  guise  suited  to  the 
fashion  of  the  day.^ 


^  Introd.  xxiii. 

2  Hist.  Eng.  Law,  Vol.  1,  p.  23. 

3  Cf,  Hist.  EIl^^  Law,  Vol.  1,  p.  326. 
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Precisely  this  is  what  happened  in  the  case  of  Black- 
stone's  statement  as  to  the  right  of  common.  That  the 
origin  of  the  right  of  common  belongs  where  I  place  it, 
and  that  it  found  its  way  into  modern  law  in  the  manner 
herein  indicated,  is  made  plain  not  only  by  our  better  knowl- 
edge of  primitive  law,  but  also  by  certain  of  the  adjudged 
cases  accessible  to  every  student.  Among  these  I  may  men- 
tion Smith  V8.  Gatewood  ;^  Gate  ward's  case ;"  Forbes  vs. 
Ecclesiastical  Commissioners  for  England  ;'*  Commissioners  of 
ISewers  vs.  Glasse  ;*  Warrick  vs.  Queen's  College  f  Bayliss  vs. 
Tyssen-Amhurst*^  and  Earl  de  la  Warr  vs.  Miles."  Let  any 
one  read  these  cases,  and  especially  the  arguments  of  counsel 
and  the  cases  therein  cited,  as  well  as  those  cited  in  the  opinions, 
and  then  read  what  Maine"  and  Stubbs,^  have  to  say  of  the 
primitive  Teutonic  community,  of  the  Mark  of  the  Township 
or  Village,  the  Common  Mark  or  waste,  the  Arable  ilark, 
lot-meadows,  open  lots,  etc.,  and  doubt,  if  he  can,  the  origin 
herein  ascribed  to  the  English  Common ;  of  which  Boston 
Common  is  merely  a  modified  descendant.  And  if  the  reader 
still  doubts,  let  him  add  to  his  reading  the  earlier  cases  in  the 
Year  Books,  those  books  of  which  Profe^^sor  Thayer  so  well 
said  in  his  address  year  before  last,  that^^  "  amidst  their  quaint 
and  antiquated  learning  is  found  the  key  to  many  a  modern 
anomaly ;  and  the  reader  observes  with  delight  the  vigorous 
growth  of  the  law  from  age  to  age  by  just  the  same  processes 
which  work  in  it  to-day  in  our  latest  reports  '* ;  and  in  which, 
he  might  have  added,  much  as  Pollock  and  Maitland  say  of 

1  Cro.  Jac.  152. 

^  6  Rep.  59b. 

3  lo  L.  R.,  Eq.  51. 

*  19  L.  R.,  Eq.  134. 

*  10  L.  R.,  Ia\.  10%  opinion  by  Romilly,  M.  R. ;  6  L.  R.  Ch.  App.  716 
per  Hatherley,  L.  (-. 

«  0  L.  R.,  Ch.  Div.  500,  per  Jessel,  M.  R. 
"  17  1j.  R.,Ch.  Div.  535. 

*  Village  Coniniunities. 

•'  Constitutional  History  of  England. 
»"  Proceedings  1895,  p.  419. 
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the  works  of  the  French  and  German  medijevalists,  the  reader 
now-a-days  will  find  many  a  thread  to  guide  him  through  the 
labyrinth  of  the  English  law  to  the  clear  open  field  of 
primitive  society.^ 

The  inheritance  tax,  now  much  discussed  and  in  some  juris- 
dictions already  in  operation,  presents  another  striking  exam- 
ple of  the  value  of  the  study  of  the  law  in  the  manner  herein 
advocated,  involving  an  analysis  of  the  body  of  the  law  into 
its  elements.  I  have  said  in  a  former  part  of  this  paper  that 
the  legislative  declaration  of  rules  for  the  government  of  men 
in  society  is  often  without  regard  to  the  waiting  upon  custom 
for  the  declaration  and  sanction  of  such  rules,  and  that  such 
rules  are  at  times  proposed  to  and  in  the  end  enforced  upon 
society  through  the  readier  apprehension  of  their  propriety 
and  feasibility  by  the  more  advanced  members  of  the  commu- 
nity. As  respects  legislation  it  is  not  always  true  that,  as  Dr. 
Lyman  Abbott  has  said,^  "  the  legislature  represents  the  super- 
ficial will  of  the  people** ;  and  it  is  true  in  a  qualified  sense 
only  that,  as  Mr.  Crackanthorpe  said,^  "  legislation  can  never 


^  Nothing  that  is  stiid  by  Mr.  Thomas  Edward  fcfcrutton  in  "Commons 
and  Common  Fields''  (Yorke  Prize  Essay  of  the  University  of  Cambridge 
for  1880),  is  out  of  harmony  with  the  views  herein  expressed.  It  is  with- 
out the  scope  of  such  a  paper  as  this  to  examine  in  detail  (whetlier  to  show 
their  accord  or  want  of  accord  with  what  is  herein  said),  the  various  sug- 
gestions— or  should  I  say  criticisms? — of  Mr.  Sorutton  respecting  what  he 
calls  the  historical  theory  of  the  origin  of  commons:  it  must  suffice  to  say 
that  I  find  no  antagonism  between  his  position  and  that  of  the  historical 

* 

school,  as  I  apprehend  the  two.  The  argument  cannot  be  gone  into  here ; 
but  it  must  be  manifest  that  neither  Mr.  Scrutton  nor  Mr.  Seebohm,  whom 
he  so  approvingly  quotes,  is  dealing  so  much  with  the  question  of  the 
origin  of  the  principle  of  ihe  common  (with  which  I  am  dealing),  as  with 
the  form  in  which  that  principle  first  found  play  in  the  English  law,  or,  to 
speak  precisely,  in  law  as  it  found  operation  on  the  soil  of  England. 
What  has  just  been  said  (on  the  preceding  page  but  one),  as  to  the  rest:«te- 
ment  of  old  principles  with  a  new  sanction,  and  of  long  existing  rights 
assuming  a  new  guise  suited  to  the  fashion  of  the  day,  is  peculiarly  appro- 
priate in  this  connection. 

2  Proceedings  1895,  p.  464. 

3  Proceedings  1896,  p.  356. 
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force  the  pace  ;  it  must  always  lag  behind,  rather  than  precede, 
the  popular  demand  for  it."  True  it  is  that  there  is  hasty 
legislation  enough,  but  quite  as  often  as  not,  when  it  comes  to 
the  establishment  of  new  rules  for  conduct,  the  legislature  is  in 
advance  of  the  body  of  the  people.  Whether  prompted  by 
selfish  interests  or  induced  by  a  keener  insight  into  the  needs 
of  the  community,  many  a  legislator  has  secured  the  consid- 
eration and  adoption  of  legislation,  which,  on  its  proposal, 
required  to  be  patiently  explained  in  order  to  receive  even  a 
grudging  hearing ;  and  it  is  a  not  uncommon  thing  to  hear 
said  of  a  given  piece  of  legislation  that  if  it  were  off  the  statute 
books  it  would  never  find  its  way  there  again  in  this  gener- 
ation ;  although  it  is  true,  so  true  as  now  to  be  a  commonplace 
of  jurisprudence,  that  every  law  must  be  maintained  by  public 
opinion  or  must  perish. 

I  do  not  say  any  of  this  by  way  of  advocating  the  inherit- 
ance tax :  I  mean  only  to  point  to  the  fact  that  very  often 
legislation  runs  ahead  of  common  opinion,  and  the  further  fact 
that  in  proposing  an  inheritance  tax  its  advocates  are  plainly 
recurring  to  first  principles.    . 

For  1  take  it  that  nothing  can  be  considered  better  settled 
than  that  in  primitive  times  property  was  originally  inalienable 
and  that  there  existed  nowhere  a  right  of  devise  or  bequest. 
The  reason  of  this  is  thus  stated  by  de  Laveleye :  ^ 

''  Primitive  law  is  as  intolerant  of  testamentarv  devise  as  it 
is  of  sale,  because  the  transmission  of  land  is  a  matter  of  pub- 
lic interest,  the  regulation  of  which  must  not  be  left  to  the 
decision  of  individual  caprice. 

**  In  the  earliest  period,  as  in  Germany  formerly,  or  in 
Russia  at  the  present  day,  the  soil  belongs  to  the  tribe,  and  is 
periodically  re-distributed  among  the  families,  according  to 
fixed  traditional  rules.  In  the  second  period  the  soil  belongs 
to  the  patriarchal  family,  such  as  we  see  it  in  France  in  the 
middle  af^^es  or  among  the  Southern  Slavs  in  our  own  day.  In 
neither  of  these  two  systems  is  the  individual  allowed,  during 

^  Primitive  Property,  pp.  155-7. 
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his  span  of  life,  to  interfere  with  the  natural  order  of  the 
hereditary  transmission  of  the  soil. 

"  In  an  agrarian  organization  so  conceived  the  notion  of  a 
testament  cannot  even  arise  Plato  again  accurately  under- 
stands the  reason  why  the  testament  could  not  be  admitted  in 
the  system  where  property  belongs  to  the  patriarchal  family. 

"  '  Ye  gods,'  says  the  man  on  the  point  of  death,  '  is  it  not 
hard  that  I  may  not  dispose  of  my  property  as  I  desire,  and  in 
favor  of  whom  I  please,  leaving  more  to  one,  less  to  another, 
according  to  my  regard  for  them  ?  '  But  the  legislator  replies 
'Thou  canst  not  promise  thyself  more  than  a  single  day  :  thou 
art  but  a  sojourner  here  below ;  and  is  it  for  thee  to  control 
such  matters  ?  Thou  art  neither  master  of  thy  goods  nor  of 
thyself;  thou  and  thy  property  alike  belong  to  thy  family — to 
thy  ancestors  and  to  thy  descendants ' 

*'  Originally  the  clan,  or  village,  is  the  collective  body  own- 
ing the  soil ;  later  on,  it  is  the  family,  which  has  all  the  char- 
acteristics of  a  perpetual  corporation.  The  father  of  the  family 
is  merely  the  administrator  of  the  patrimony ;  when  he  dies, 
he  is  replaced  by  another  administrator.  There  is  no  place 
for  the  testament,  nor  even  for  individual  succession." 

I  take  it,  too,  that  it  is  unnecessary  in  this  presence  to  do 
more  than  mention  the  fact  that  testamentary  disposition  was 
at  first  unknown  among  the  Romans ;  that  even  after  it  was 
there  allowed  "  the  wish  of  the  testator  had  to  be  ratified  by 
the  sovereign  authority,  that  is  by  the  people  assembled  in  the 
curies^  under  the  presidency  of  the  pontiff," '  and  that  testa- 
mentary disposition  was  similarly  unknown  among  our  institu- 
tional forefathers;  as  also  I  deem  it  unnecessary  to  review  the 
introduction  and  growth  of  the  right  of  testament  on  the  soil 
of  England  itself.  The  short  of  the  whole  matter  is  that,  as 
de  Laveleye  says,  '*  So  far  from  being  a  natural  right,  testa- 
mentary disposition  is  a  novelty  in  the  history  of  law,"  and 
that,  as  already  stated,  those  who  now  advocate  the  inheritance 
tax  in  fact  advocate  a  retrogression,  (I  use  the  word  without 
color  and  only  in  its  etymological  sense),  towards  primitive 
conceptions  respecting  the  ownership  of  property  and  its  fate 
after  the  death  of  its  temporary  i)ossessor.     If,  as  is  the  case, 

'  Id.  pp.  15G-7. 
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there  was  no  right  of  testamentary  disposition  in  primitive 
times ;  and  if,  as  is  equally  the  case,  that  right  was  at  first 
only  partially  and  tentatively  given  ;  and  if,  as  is  also  the  case, 
the  present  general  absolute  power  of  disposition  is  a  compara- 
tively modern  product  and  right,  is  it  not  true  that  a  proper 
understanding  and  discussion  of  inheritance  and  testamentary 
disposition  require  us  to  push  back  to  the  beginning  and  trace 
the  matter  forward  to  to-day  ?  And  what  is  this  more  than  to 
say  that,  in  the  proper  apprehension  and  disposition  of  the 
question,  it  is  essential  that  we  first  grasp  the  primitive  con- 
ception in  the  premises,  then  follow  this  through  its  modifica- 
tions, and,  finally,  in  the  light  of  our  study,  justify  or  the  con- 
trary those  who  would  thus  revert  to  the  principle  of  a  day 
long  past  ? 

The  time  allotted  to  this  paper — already  exceeded — admon- 
ishes me  to  close.  And  in  closing  I  would  put  before  you  in 
contrast  the  words  of  two  of  the  authors  already  quoted  as 
illustrating  the  opposite  methods  of  dealing  with  the  law  as  it 
touches  and  afiects  the  human  affairs  and  human  relations. 

One  of  these  methods  found  action  in  the  French  Revolution, 

as  described  by  de  Laveleye.* 

^'  The  French  Revolution  committed  the  error,  every  day 
more  apparent,  of  endeavoring  to  found  democracy  by  crush- 
ing the  only  institutions  which  can  make  it  possible.  It  set  up 
abstract  man,  the  isolated  individual,  and  theoretically  recog- 
nized in  him  all  his  natural  rights  but  at  the  same  time  anni- 
hilated everything  that  could  attach  him  to  preceding  genera- 
tions, or  to  his  existing  fellow-citizens, — the  province  with  its 
traditional  liberties,  the  commune  with  its  undivided  property, 
and  the  crafts  and  corporations,  which  united  in  a  bond  of  brother- 
hood workmen  of  the  same  trade.  These  associations,  the 
natural  extension  of  the  family,  had  sheltered  the  individual ; 
though  perhaps  sometimes  a  fetter,  they  were  always  a  support; 
while  binding  men  down,  they  also  strengthened  them  ;  they 
were  the  hive  in  which  individual  life  was  carried  on.  In  times 
of  adversity  there  was  a  guaranty  of  assistance ;    in  ordinary 

^  Primitive  Property,  pp.  62-3. 


HENRY    E.    DAVIS.  493 

times,  a  supervision  which  kept  men  in  the  right  path,  a  power 
of  defence  when  their  rights  were  attacked,  and  a  tradition  for 
new  generations.  The  present  was  connected  with  the  past  by 
the  privileges  and  advantages  derived  from  the  institution." 

On  the  other  hand,  in  words  oft-quoted  but  ever  fresh,  Dr. 

Stubbs  says  truly  of  the  history  of  institutions — and  the  remark 

is  as  true  of  the  history  of  law  proper — that  "'  it  presents  in 
every  branch,  a  regularly  developed  series  of  causes  and  con- 
sequences, and  abounds  in  examples  of  that  continuity  of  life, 
the  realization  of  which  is  necessary  to  give  the  reader  a  per- 
sonal hold  on  the  past  and  a  right  judgment  of  the  present. 
For  the  roots  of  the  present  lie  deep  in  the  past,  and  nothing 
of  the  past  is  dead  to  the  man  who  would  learn  how  the  present 
comes  to  be  what  it  is."  ^ 

Some  years  ago  while  in  England  I  stood  in  the  midst  of 
those  majestic  shafts  which  we  know  as  Stonehenge,  the  work 
of  a  prehistoric  time.  I  had  just  come  from  London,  greatest 
of  cities,  sweeping  over  whose  one  hundred  and  twenty  scjuare 
miles  of  territory  and  in  the  sight  of  whose  five  millions  of 
inhabitants  was  the  very  crest  of  the  wave  of  human  progress. 
On  my  way  I  had  passed  through  Salisbury,  leaving  behind 
me  its  medieval  atmosphere,  enveloping,  among  other  congenial 
features,  that  sublime  illustration  of  the  blending  of  the  Goth 
and  the  Englishman :  the  great  yet  beautifully  delicate  struct- 
ure, alone  of  all  England's  cathedrals  as  yet  unprofaned  by 
the  Hand  of  the  "  restorer,"  and  which  antedates  by  more  than 
a  generation  the  great  Edward,  Prince  and  Lawgiver,  justly 
styled  the  English  Justinian.  Within  sight  were  the  noble 
remains  of  the  seemingly  eternal  Roman  fort,  Old  Sarum, 
while  before  me  spread  the  green  velvet  of  Salisbury  Plain, 
dotted  by  the  graceful  burial  mounds  of  those  Roman  legions 
which  had  been  called  home  to  the  defence  of  the  Empire  more 
than  a  century  before  the  Roman  Justinian  cast  into  form  the 
imperishable  body  of  the  Roman  Law — that  great  legal  fabric, 
enfolding  alike  the  principles  of  the  advanced  civilization  of 
Rome  and  those  of  primitive  times  so  distant  as  to  have  escaped 

*  Const.  Hist,  of  England,  Preface, 
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the  far-reaching  hand  of  history  itself.  Immediately  about 
me  were  those  great  stones,  monuments  of  a  race  even  more 
distant  in  time,  erected  when,  by  whom,  at  what  cost  of  labor,  in 
emblem  of  what  power,  and  as  representative  of  what  principles, 
the  All-Knowing  alone  might  declare. 

At  that  moment,  imperfectly  though  I  then  appreciated  the 
fact,  I  occupied  the  position  of  the  genuine  student  of  the 
English  Law.  There  stood  I,  a  citizen  of  the  latest  and  yet 
greatest  of  the  nations  in  Earth's  history ;  the  beneficiary  of 
the  highest  achievement  of  man  in  the  direction  of  civilization  ; 
the  favored  subject  of  the  most  benign  ^^stem  of  law  yet 
wrought  out  by  the  tentative  but  ever  advancing  efforts  of  man 
towards  freedom  and  self-government:  in  a  word,  the  juridical 
"  heir  of  all  the  ages."  There  I  stood,  as  it  were,  on  the  very 
social  mountain-top,  bathed  in  the  noonday  glory  of  the  civic 
sun,  yet  looking  down  the  almost  measureless  vista  to  the  misty 
fens  of  the  far-off  social  vatljeys.  At  the  moment,  had  my 
mental  vision  been  equal  to  it,  my  glance  might  have  taken  in 
all :  Stonehenge,  Sarum,  Salisbury,  London. 

The  idea  underlying  what  I  have  said  to  you  to-day  is  this : 
the  true  student  of  the  English  Law  must  stand  at  Stonehenge. 
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INDIANAPOLIS,   INI). 

The  point  of  view  of  the  writer  is  always  of  moment.  It 
is  sometimes  decisive.  The  views  of  a  writer  on  a  topic  may 
be  much  affected  by  his  personal  relation  to  the  matter.  It 
seems  but  fair  to  myself  and  the  topic  I  approach  to  say  that 
I  have  been  engaged  almost  exclusively  in  the  practice  of  in- 
surance law  and  in  the  trial  of  insurance  cases  for  twentv-five 
years.  In  over  two  thousand  cases  tried  or  settled  by  com- 
promise in  that  time  I  have  represented  an  insurance  company 
in  less  than  three  hundred.  I  have,  as  trial  or  consulting 
counsel,  been  in  cases  affecting  insurance  companies  in  nearly 
every  State  in  the  Union.  By  legislative  appointment  I  once 
prepared  a  Code  which  covered  the  entire  subject  of  legisla- 
tion affecting  insurance  companies  and  their  contracts.  This 
Code,  I  may  say  in  passing,  did  not  become  a  law  for  reasons 
that  I  need  not  here  state.  For  nine  years  I  have  annually  com- 
piled a  Digest  of  Insurance  Cases  from  the  reports  of  all  the 
English-speaking  countries.  For  three  years  I  have  been  a 
lecturer  on  the  law  of  insurance  in  the  Indiana  Law  School 
of  the  University  of  Indianapolis.  I  have  in  my  office  every 
law  book  ever  issued  on  the  law  of  insurance  and  every  statute 
ever  enacted  affecting  an  insurance  company  or  its  contracts. 
My  study  has  been  to  learn  the  principles  underlying  the 
insurance  business  and  what  will  be  necessary  legislation  to 
fairly  protect  the  public  and  the  companies.  I  am  not  appear- 
ing for  a  client  as  a  lecturer,  nor  is  a  client's  interest  behind 
what  I  say  here. 

From  my  knowledge  of  the  legislation  of  this  country 
affecting  insurance  companies  and  the  decisions  of  our  courts 
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upon  their  contracts,  I  have  said  in  my  preliminary  lecture  to 
ray  classes :  '*  The  insurance  company  and  its  contracts  have 
,  a  place  in  the  statutes  and  in  the  courts  unknown  to  any  other 
company  and  to  any  other  contract ;  the  company  has  been 
the  sport  of  legislatures  and  its  contracts  the  football  of  the 
courts."  The  saying  is  true,  and  it  is  not  to  our  credit  as  a 
people  that  such  a  saying  can  be  true. 

The  statutes  of  «all  the  States  aifecting  insurance  companies 
are  largely  for  "revenue  only."  No  other  business  is  taxed 
as  is  the  insurance  business,  and  of  no  other  tax  can  so  little 
be  said  in  its  favor  and  so  much  in  condemnation.  A  tax  on 
an  insurance  premium  has  been  called  "a  tax  on  a  tax."  In- 
surance on  property  is  as  essential  to  the  business  world  as 
are  houses  in  which  business  may  be  transacted.  The  stock- 
holders of  the  insurance  companies  are  not  in  the  business 
from  philanthropic  motives.  They  seek  a  profit  as  do  stock- 
holders in  ■  other  corporations.  In  so  far  as  they  can  forecast 
probabilities  of  losses,  the  oflBcers  are  masters  of  the  situation. 
They  must  collect  a  premium  sufficient  to  pay  losses  and 
agency  and  management  expenses,  and,  in  addition,  whatever 
taxes  are  imposed.  The  tax  is  a  part  of  the  cost — not  a 
diminution  of  the  profit.  As  a  tax  on  the  profit  to  the  com- 
pany the  assessment  is  far  beyond  any  rate  ever  considered 
allowable  on  profits  of  any  other  business  or  on  any  kind  of 
property.  Taking  an  average  year,  the  percentage  of  taxes 
to  net  premiums  ranges  from  thirteen  and  a  fraction  in  New 
York  to  thirty- four  and  a  fraction  in  Tennessee.  The  taxa- 
tion of  insurance  companies  as  at  present  imposed  has  noth- 
ing in  its  favor  as  a  protection  to  the  policy-holder ;  its  only 
justification  is  the  resulting  revenue.  No  legislature  would 
ever  impose  such  a  rate  on  any  other  business,  and  it  may  be 
fairly  assumed  that  in  fixing  the  tax  on  premium  receipts  it 
was  never  supposed  that  the  rate  was  equal  to  an  average  of 
twenty-five  per  cent,  of  the  profits. 

The  tax  is  generally  on  the  basis  of  premiums  received, 
without  regard   to  losses  and  expenses.      If  the  same  rule 
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should  be  applied  to  any  other  business,  the  outcry  would  be 
universal.  If  a  merchant  should  be  required  to  pay  a  tax  of 
two  per  cent,  on  his  sales,  or  a  railroad  company  a  tax  in  like 
amount  on  its  gross  receipts,  there  would  come  a  remonstrance 
compared  to  which  the  objection  to  the  tax  on  tea,  which 
incited  our  fathers  to  revolution,  would  be  as  a  zephyr  to  a 
simoon. 

The  States  have  all  certain  requirements  more  or  less  strin- 
gent as  to  amount  of  assets  required,  and  as  to  what  fees  and 
charges  shall  be  collected,  and  nearly  all  have  what  are  known 
as  reciprocal  or  retaliatory  provisions,  under  which  each  State 
applies  to  the  companies  of  other  States  any  additional  require- 
ment that  such  States  impose  on  companies  of  that  or  other 
States.  For  instance,  under  the  retaliatory  enactment  Illinois 
charges  a  life  insurance  company  of  Ohio  certain  taxes  in 
addition  to  the  regular  schedule  which  Ohio  would  charge  to 
an  Illinois  life  insurance  company.  The  fact  that  Illinois  has 
no  life  insurance  company  doing  business  in  Ohio  does  not 
affect  the  matter.  Upon  this  theory  of  retaliation  New  York,^ 
by  statute,  requires  the  head  of  its  insurance  department  to 
refuse  licenses  to  insurance  companies  of  any  other  country, 
no  matter  whether  they  be  life  or  fire  insurance  companies,  if 
such  country  will  not  freely  admit  like  companies  of  that 
State.  Prussia  has  declined  to  allow  certain  life  insurance 
companies  of  this  country  to  do  business  there  except  under 
most  onerous  conditions.  Under  the  law  referred  to,  the  New 
York  department  has  just  refused  to  license  certain  Prussian 
fire  insurance  companies.  The  fact  that  the  fire  insurance 
companies  of  Prussia  had  no  voice  in  the  matter  of  the  exac- 
tions of  that  country  upon  the  life  companies,  and  the  fact 
that  business  concerns  in  New  York  have  great  difficulty  in 
obtaining  all  the  fire  insurance  protection  they  require,  are 
not  of  moment.  The  people  of  New  York  in  this  matter  are 
the  real  sufferers.  Any  law  of  a  State  that  prevents  a  solvent 
company  of  any  State  or  country  from  doing  business  within 
its  borders  on  equal  terms  with  its  own  companies  or  those  of 
32 
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Other  States  and  countries,  is  against  the  interest  of  the  peo- 
ple of  the  State  enacting  such  a  law. 

In  one  of  the  States  a  board  of  tax  commissioners,  at  the 
head  of  which  is  the  governor  of  the  State,  is  attempting  to 
tax  life  insurance  policies.  This  effort  has  for  its  warrant 
certain  assumptions.  It  is  assumed  that  life  policies  are 
"property,"  and  therefore  taxable.  It  is  further  assumed 
that  as  running  policies  usually  draw  considerable  dividends 
and  paid-up  policies  very  slight  dividends,  they  are  held  in 
the  nature  of  an  investment ;  and  further  it  is  assumed  that 
as  they  have  usually  a  cash-surrender  value,  the  taxable  value 
should  be  the  cash-surrender  value.  All  of  these  assumptions 
would  apply  equally  to  fire  insurance  policies  issued  by  mutual 
companies.  On  the  first  and  last  assumption  all  fire  policies, 
on  whatever  plan  issued,  would  be  taxable;  but  it  is  not 
claimed  that  fire  policies  are  taxable.  The  crudeness  of 
thought  under  which  all  of  these  assumptions  are  made,  and 
the  grievous  wrong  involved  to  the  public  needing  life  insur- 
ance, are  worthy  of  study  and  comment. 

It  may  be  said,  that  however  grotesque  and  contradictory 
their  effect  to  the  proposed  result  many  of  our  insurance 
statues  are,  they  are  as  Hyperion  to  a  Satyr  compared  with 
bills  every  year  introduced  which  fail  of  passage. 

This  is  an  anti-trust  age.  There  is  plentiful  law  against 
trusts  and  almost  equally  plentiful  lack  of  its  enforcement. 
There  is  strenuous  effort  in  some  States  to  bring  the  insurance 
companies  within  the  anti-trust  laws,  and  in  other  States  there 
is  legislative  solicitude  lest  there  may  be  a  reduction  in  the 
first  year's  premium  in  life  insurance.  There  is  no  effort  to 
compel  the  companies  to  limit  the  commissions;  the  effort  is 
to  prevent  the  agent  from  giving  any  of  his  commissions  to 
the  policyholder.  It  is  an  anomaly  in  legislation.  Whatever 
prompted  anti-rebate  laws,  whether  concern  for  the  company, 
the  agent,  or  the  policyholder,  the  solicitude  is  equally  touch- 
ing, tender,  inexplicable,  and  contemptible. 
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One  of  the  first  things  thought  of  in  these  days  of  insur- 
ance legislation,  is  the  creation  of  an  office  whose  head  shall 
have  almost  autocratic  power  over  insurance  companies.  Some 
times  this  power  is  added  to  some  already-created  office.  Such 
an  officer  is  given  a  power  unknown  to  any  other  officer — the 
power  almost  of  life  or  death  to  an  insurance  company.  He 
may  at  will  visit  in  person,  or  by  any  number  of  deputies,  any 
insurance  company  doing  business  in  his  State,  no  matter 
where  created,  and  examine  the  books  and  assets  of  the  com- 
j)any.  This  he  does  at  the  expense  of  the  company,  with 
rarely  any  legislative  limit  as  to  what  the  expense  may  be. 
This  method  of  supervision  by  the  State  is  apparently  fixed 
in  our  legislation  beyond  hope  of  eradication. 

When  it  is  considered  that  the  head  of  an  insurance  depart- 
ment of  a  State  is  an  appointee  of  the  governor,  selected 
because  of  political  service,  without  regard  to  previous  knowl- 
edge of  the  subject,  it  may  well  be,  as  it  is,  a  matter  of  wonder 
that  such  officers  do  not  do  more  mischief  than  is  chargeable 
to  them.  Scandals  have  arisen  by  reason  of  the  extortions  of 
these  officers  that  are  a  disgrace  to  our  State  histories.  But 
on  the  whole  these  officers,  however  incompetent  at  appoint- 
ment, have  generally  been  honest,  and  frequently  quite  capable. 

In  sober  truth  the  statue  laws  of  the  American  States  on 
insurance  are  little  short  of  disgraceful.  They  are  enact- 
ments made  without  knowledge  of  the  subject  and  on  no 
coherent  theory.  Their  enforcement  is  left  to  some^officer  of 
the  State  who  is  rarely  fitted  for  his  place  when  the  duty  falls 
upon  him,  and  usually  he  leaves  it  about  the  time  he  has  come 
to  fairly  well  understand  what  laws  the  people  need.  It  is 
usual  for  such  officers  to  report  the  deplorable  condition  of  the 
insurance  laws  and  to  make  recommendations  to  the  legisla- 
ture for  an  improvement ;  which  recommendations  are  usually 
unheeded  and  not  infrequently  he  is  regarded  in  such  matters 
as  acting  in  the  interest  of  the  insurance  companies. 

One  of  the  States,  by  the  action  of  its  insurance  depart- 
ment,  is  just  now  giving  an  object-lesson  in  proof  of  the 


»')00        THE    LAW    OF    INSURANCE    IN    THE    LAW    SCHOOL. 

capacity  for  mischief  inherent  in  this  system.  The  head  of 
the  insurance  department  of  that  State  has  ordered  three  life 
insurance  companies  to  pay  certain  claims  under  penalty  of 
ejection  from  the  State.  The  claims  are  rejected  upon  grounds 
so  well  warranted  that  five  trials  in  the  courts  have  resulted 
unsuccessfully  to  the  claimants.  A  curious  medley  has  resulted. 
The  companies  refuse  to  pay  their  claims  on  such  demand. 
They  hold  licenses  to  do  business  in  the  State  for  one  year. 
The  head  of  the  insurance  department,  on  refusal  being  made, 
canceled  these  licenses.  A  United  States  court,  in  which  the 
cases  were  pending,  then  enjoined  him  from  interfering  with 
the  companies,  as  it  was  an  interference  with  procedure  in  that 
court.  On  threat  that  the  agents  of  the  companies  would  be 
prosecuted  for  doing  business  in  the  State  after  his  action  in 
canceling  the  licenses,  another  United  States  court  has  en- 
joined him  and  all  officers  of  the  State  from  doing  any  act  to 
interfere  with  the  companies  and  their  agents.  The  attorney- 
general  of  the  State  (whether  in  such  defiance  of  this  injunc- 
tion as  will  render  him  liable  for  contempt  is  not  clear)  has 
brought  proceedings  in  quo  warranto  against  these  companies. 
This,  I  say,  is  an  object-lesson  as  to  the  possibilities  of  super- 
vision of  the  insurance  companies  by  the  State.  It  will  be 
borne  in  mind  that  no  question  is  made  as  to  the  solvency  of 
the  companies.  Indeed,  all  three  companies  affected  by  this 
extraordinary  demand  of  this  official  are  among  the  strongest 
in  the  world.  It  is  assumed  by  this  official  that  he  can  deter- 
mine what  claims  shall  be  paid  upon  purely  ex  parte  testimony. 
We  may  well  wonder  what  the  constitutional  provision  pre- 
venting the  taking  of  property  without  due  process  of  law 
means  if  this  procedure  is  to  stand. 

Some  of  the  insurance  departments  are  now  threatening  the 
fire  insurance  companies  that  if  they  combine  to  keep  up  high 
rates  they  will  be  prosecuted  under  the  anti-trust  laws.  Other 
departments  are  threatening  the  companies  that  if  they  reduce 
the  rate  to  less  than  what  they  deem  adequate,  they  will  see 
that  the  proper  re- insurance  fund  is  provided  in  the  reserve 
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liability.     The  situation  suggests  the  dilemma  of  those  who 
*'  will  be  damned  if  they  do  and  damned  if  they  don't." 

For  all  that  we  have  so  many  laws  to  compel  solvency  of 
companies  and  safety  of  policyholders,  we  have  a  large  failure 
account.  In  England  there  is  less  insurance  legislation,  in 
volume,  and  less  litigation  than  in  the  smallest  of  any  of  our 
older  States.  Notwithstanding  the  rigorous  character  of  our 
legislation  theoretically  looking  toward  the  solvency  of  insur- 
ance companies,  the  percentage  of  failures  in  this  country 
(the  comparison  being  between  the  number  of  companies  here 
and  the  number  in  England)  is  far  greater  than  in  England. 

The  impositions  of  the  States  upon  insurance  companies 
have  led  many  to  look  for  relief  by  the  establishment  of  an 
insurance  bureau  under  governmental  control,  and  under  which 
the  companies  will  be  licensed,  subject  to  governmental  action, 
with  power  to  do  business  in  all  of  the  States,  as  free  from 
State  control  as  are  the  national  banks.  This  plan  has  a  re- 
spectable support,  but  it  will  certainly  require  considerable 
legislation  by  Congress,  and  possibly  a  constitutional  amend- 
ment, before  it  can  be  carried  into  effect.  The  American  peo- 
ple are  not  favorable  to  the  abandonment  to  the  general  gov- 
ernment of  any  rights  belonging  to  the  States,  and  that  is  the 
main  obstacle  to  the  adoption  of  this  plan.  Certainly  the 
cost  to  the  people  is  largely  increased  by  reason  of  taxes  and 
fees  imposed  and  by  the  irregular,  onerous,  and  conflicting 
requirements  of  the  States.  If  one  bureau  could  be  created 
that  would  do  the  work  for  the  insuring  public  that  is  now 
done  by  the  forty-five,  it  would  be  a  great  saving  in  the  matter 
of  expenses  and  a  more  eflScient  supervision  might  be  hoped 
for.  It  is  notable  that  one  of  the  most  intelligent  of  the  insur- 
ance commissioners  now  in  the  office  has  declared  in  favor  of 
a  National  Bureau  of  Insurance  as  an  escape  from  the  present 
cumbersome  and  cumulative  system. 

Tt  is  an  old  maxim  that  "hard  cases  make  bad  law."  It  is 
applied  to  the  effort  of  the  courts  to  right  wrongs  for  which 
there  was  no  remedy  under  the  rules  of  law.      Legislation 
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against  insurance  companies  has  been  without  regard  to,  and, 
indeed,  in'  proof  of,  this  maxim.  Beyond  question  defenses 
have  been  made  by  insurance  companies  that  could  not  be 
justified  in  any  court  of  morals.  A  warranty  that  a  building 
is  painted  red  when  in  truth  it  is  painted  white  is  a  poor  ex- 
cuse for  a  company  for  refusing  to  pay  the  owner  the  face  of 
its  policy  on  the  destruction  of  the  buildjng  by  fire,  and  yet 
defenses  have  been  made  not  one  whit  more  meritorious  than 
such  a  defense  would  be.  To  meet  such  cases  legislation  in 
many  of  the  States  says  that  a  warranty  in  an  insurance  con- 
tract shall  have  the  force  only  of  a  representation  and  subject 
to  proof  of  materiality  which,  is  a  question  for  the  jury.  This 
practically  strikes  warranties  from  the  contracts. 

The  fire  insurance  policy  is  issued  simply  as  a  contract  of 
indemnity.  Because  the  companies  have  insisted  upon  proof 
that  the  value  of  the  insured  building  was  equal  to  the  amount 
for  which  it  was  insured  before  they  will  pay  the  face  of  the 
policy  upon  total  loss,  the  legislatures  in  many  of  the  States 
have  enacted  what  is  known  as  the  "Valued  Policy  Law/' 
under  which  a  company  is  required  to  pay  the  face  of  the 
policy  in  case  of  total  loss,  irrespective  of  the  value  of  the 
building.  A  fire,  in  such  a  case,  is  often  a  most  fortunate 
event,  as  it  enables  one  to  dispose  of  a  building  for  a  cash 
price  far  in  excess  of  its  value. 

There  can  be  no  proper  legislation  without  knowledge  on 
the  part  of  the  legislator  of  the  matter  to  be  affected.  There 
is  no  law  book  on  our  shelves  that  gives  the  faintest  suggestion 
of  the  underlying  principles  of  insurance,  nor  which  shows 
how  the  insurance  companies  are  affected  by  legislation.  The 
latest  work  on  the  law  of  insurance  is  the  most  ambitious,  con- 
taining four  large  volumes  now  in  press.  I  have  read  the 
advance  sheets,  and,  while  I  commend  the  work,  I  can  but 
note  its  deficiency  in  this  respect.  The  average  lawyer,  as  a 
legislator,  is  as  ignorant  of  the  subject  of  insurance — the 
principles  underlying  the  business — as  is  the  average  legislator 
of  any  other  vocation.     He  will  discuss  and  vote  on  a  bill  for 
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"  a  valued  policy  law  **  without  consideration  or  knowledge. 
That  a  law  which  makes  a  fire  loss  operative  as  a  cash  sale  at 
a  price  far  above  the  true  value  is  to  him  no  reason  why  the 
"  valued  policy  law  "  should  not  be  enacted.  A  law  requiring 
life  companies  to  pay  when  death  is  by  deliberate  suicide  as 
readily  as  when  death  is  from  natural  causes  has  seemed  a 
proper  enactment  to  many  a  legislative  mind. 

There  is  no  business  that  can  so  readily  protect  itself  from 
the  result  of  hostile  legislation  or  harsh  interpretation  of  its 
contracts  as  the  business  of  insurance.  If  compelled  to  pay  a 
heavy  tax  or  deprived  of  making  a  defense  to  an  unmerited 
claim,  the  remedy  to  the  fire  insurance  company  is  by  an 
increase  in  the  premium  charges,  and  to  the  life  insurance 
company  by  a  diminution  of  the  dividends  to  its  policyholders. 
The  contracts  of  insurance  other  than  life  insurance  are,  as  a 
rule  for  one  year.  The  yearly  account  of  income  and  expend- 
iture shows  when  the  premium  is  inadequate  and  when  it  can 
be  safely  reduced.  In  States  where  fire  insurance  companies 
are  required  by  statute  to  pay  the  face  of  a  policy  in  case  of 
total  loss,  irrespective  of  the  value  of  the  property,  the  fire 
loss  has  uniformly  been  increased  and  the  premium  charges 
increased  correspondingly.  All  of  the  life  insurance  com- 
panies doing  business  in  this  country,  with  a  few  rare  excep- 
tions, are  mutual  in  fact  or  conduct  their  business  on  the 
mutual  plan.  They  all  charge  a  premium  greater  than  the 
tabular  hazard  and  return  the  excess  in  dividends,  so-called. 
If  the  statute  law  is  such  that  a  life  company  is  made  the  sub- 
ject of  imposition  of  any  kind,  against  which  it  is  helpless  to 
defend  itself,  its  only  remedy  is  by  lessening  the  dividend. 
The  policyholder  is  the  sufierer. 

There  is  no  business  in  the  world  from  which  the  public 
have  so  little  to  fear  in  the  way  of  imposition  in  the  matter  of 
excessive  charges  as  in  the  business  of  insurance  and  espe- 
cially in  the  business  of  fire  insurance.  The  loss-ratios  fix 
the  premium  charge.  When  the  charge  is  excessive  local  or 
non-associated  companies  will    come  to  the   rescue.     If  the 
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Statute  or  court-made  law  does  not  place  companies  at  the 
mercy  of  the  unscrupulous  class,  the  problem  of  rates  is 
easily  solved.  Competition  will  take  care  of  the  rate  if  only 
the  honest  losses  are  to  be  paid.  When  statutes  or  the  rulings 
of  the  courts  tend  to  make  it  profitable  that  a  fire  shall  hap- 
pen, a  fire  will  have  no  difficulty  in  happening. 

In  the  admirable  report  of  the  Committee  on  Legal  Educa- 
tion recently  presented  to  the  Maryland  State  Bar  Association, 
this  expression  is  used  :  ''  It  is  said  the  great  political,  social 
and  economic  questions  of  the  age  will  be  fought  in  this  coun- 
try. This  is  a  government  of  the  people.  The  law  is  the 
means  by  which  the  will  of  the  people  is  executed.  The  train- 
ing of  the  lawyers  who  are  so  powerful  in  the  creation  of  law 
and  its  administration  is  therefore  a  matter  of  vital  interest  to 
every  citizen.  Those  engaged  in  promoting  what  they  believe 
to  be  movements  of  social  and  political  progress  should  remember 
that  ultimately  all  their  plans  must  be  subjected  in  a  greater 
or  less  degree  to  the  judgment  of  the  lawyer."  The  Maryland 
Committee  quote  from  the  report  of  the  Committee  on  Legal 
Education,  made  to  the  American  Bar  Association  at  its  meet- 
ing in  1892,  the  following:  "The  mind  of  the  lawyer  is  an 
essential  part  of  the  machinery  of  justice;  no  progress  or 
reforms  can  be  made  until  the  lawyers  are  ready.  Their  influ- 
ence  at  the  bar,  on  the  bench,  and  in  legislation  is  practically 
omnipotent.  The  progress  of  the  law  means  the  progress  of 
the  lawyer,  not  of  a  few  talented  men  who  are  on  the  outposts 
of  legal  thought,  but  of  the  great  army  of  the  commonplace 
who  constitute  the  great  majority  of  every  occupation.  What 
the  lawyers  do  not  understand,  or  what  they  pronounce  vision- 
ary and  impracticable,  will  not  be  accepted  by  the  legislatures 
or  courts  of  the  country."  All  of  which  I  earnestly  commend 
and  adopt. 

The  law  of  insurance  should  be  so  presented  to  the  law 
classes  that  young  men  will  be  given  such  unerring  tests  that 
they  will  be  able  to  know  what  proposed  legislation  affecting 
insurance   companies  is  "  visionary  and   impracticable,"  and 
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they  should  be  nerved  by  sense  of  duty  to  make  a  brave  strug- 
gle against  such  legislation  and  equally  to  raake  brave  contest 
to  have  legislation  on  this  important  interest  that  is  on  the 
high  plane  of  the  right. 

It  was  said  of  the  eighteenth  Brumaire  that  "  everything 
about  it  could  be  exaggerated  but  the  good  it  did  to  France/* 
It  may  equally  be  said  of  the  legal  profession  that  everything 
lawyers  are  doing,  and  should  do,  following  the  line  of  high 
duty,  may  be  exaggerated,  but  the  value  of  their  services  to 
civilization  and  society  cannot.  In  so  far  as  it  is  true  that 
the  lawyers  in  the  legislatures  control  all  legislation,  or  at 
lejist  are  able  to  prevent  the  passage  of  any  particular  bill, 
they — the  lawyers — are  responsible  for  much  of  our  bad  leg- 
islation. If  the  lawyers  of  any  legislative  body  had  a  fair 
conception  of  the  insurance  company  and  its  place  in  the  busi- 
ness world,  they  would  be  quick  and  united  in  opposition  to 
any  proposition  for  a  law  that  burdened  insurance  premiums 
with  anything  beyond  the  natural  or  legitimate  cost  of  insur- 
ance, upon  which  a  tax  would  be  imposed,  as  other  taxes  are 
imposed,  for  the.  service  rendered  the  companies  by  the  State. 
The  unpleasant  truth  is  that  many  of  our  most  onerous  laws 
are  often  directly  the  work  of  the  lawyers  in  the  legislatures. 

Lord  Bacon  sonorously  said,  and  his  saying  has  been  much 
quoted  since,  '*  I  hold  every  man  a  debtor  to  his  profession ; 
from  the  which,  as  men  of  course  do  seek  to  receive  counte- 
nance and  profit,  so  ought  they  of  duty  to  endeavor  them- 
selves by  way  of  amends  to  be  a  help  and  ornament  there- 
unto/* lie  who  takes  upon  himself  the  responsible  position 
of  lecturer  upon  any  branch  of  the  law  is,  in  the  highest 
sense,  a  debtor,  and  he  should  be  well  qualified  to  fully  dis- 
charge the  debt.  The  impression  lie  can  make  upon  minds 
that  are  to  control  the  legislative  and  legal  expression  of  the 
country  is  incalculable.  It  is  not  simply  his  province  and 
place  to  cite  decided  cases;  nor  is  he  discharging  the  debt 
upon  him  if  he  looks  no  farther  than  to  the  decisions  of  the 
courts  upon  given   questions  for  topics  of  elaboration.     His 
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classes  should  leave  him,  as  a  result  of  his  labors,  imbued 
with  high  sense  of  their  responsibilities  as  lawyers,  and  should 
know  well  the  underlying  principles  upon  which  laws  should 
be  made  and  upon  which  cases  should  be  decided.  A  great 
writer  has  said :  "  It  matters  not,  at  the  end  of  the  boy's 
school  days,  how  many  or  how  few  things  he  knows,  but  the 
wisdom  which  he  has  gained  is  his  inalienable  estate/'  It  is 
far  better  for  the  lecturer  to  seek  to  imbue  his  classes  with  this 
wisdom  than  to  cite  text- books  and  digests  to  show  them  how 
cases  have  been  decided. 

The  law  student  should  be  taught  the  danger  to  the  public 
in  all  legislation  that  legalizes  forms  of  insurance,  and  par- 
ticularlv  such  forms  of  life  insurance,  as  offer  to  furnish  insur- 
ance  at  a  less  cost  than  experience  shoAvs  to  be  safe.  There 
is  an  inexorable  rule  of  safety  in  insurance.  A  premium 
should  be  collected  in  all  cases  large  enough  to  allow  a  reser- 
vation sufficient  to  enable  the  company  to  re-insure  its  risks  at 
anv  time.  All  forms  of  insurance  that  trust  to  luck  and  the 
power  to  levy  assessments  at  will  to  meet  losses,  are  a  peril  to 
the  people.  The  recent  failure  of  an  assessment  life  insur- 
ance company  in  Boston,  that  had  over  60,000  members, 
because  of  inability  to  enforce  payment  of  assessments,  well 
illustrates  the  dangers  of  cheap  insurance. 

The  regular  life  insurance  companies  have  outstanding  con- 
tracts re(|uiring  payment,  should  they  continue  to  maturity, 
of  over  five  billions  of  dollars.  These  companies  are  under 
the  strictest  requirements  to  charge  a  premium  for  the  pur- 
pose of  accumulating  a  reserve  amply  sufficient  to  enable  them 
at  any  time  to  cease  issuing  policies  and  yet  pay  every  claim 
in  full  as  it  matures.  New  members  are  not  a  necessitv  to 
them  for  continued  life.  They  are  subject  to  instant  examin- 
ation by  the  officers  of  every  one  of  the  States  in  which  they 
do  business,  and  may  he  debarred  from  continuing  to  do  busi- 
ness therein,  or  may  he  placed  in  the  hands  of  a  receiver  if 
the  rec^uired  reserve  is  not  at  all  times  maintained.  Assess- 
ment companies  and  fraternal   orders  of  this  country  have  an 
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amount  of  outstanding  contracts  to  meet,  requiring  payment, 
if  their  policies  or  "  certificates  "  are  continued  to  maturity, 
of  the  sum  of  over  six  billions  of  dollars.  These  companies 
and  orders  are  under  no  requirements  to  maintain  a  reserve 
that  is  worthy  of  consideration,  and  no  one  will  claim  that 
they  could  meet  their  contracts  if  they  should  cease  issuing 
policies  or  "certificates."  They  can  only  live  by  receiving 
new  members.  As  a  rule  they  are  subject  to  no  supervision, 
and  rarely  does  a  State  give  its  ofiicer  the  right  to  examine 
them,  and  their  patrons  can  know  only  what  their  managers 
choose  to  tell  them.  The  power  to  assess  members  in  these 
companies  and  orders  may  be  reserved  in  terms  as  strong  as 
words  will  allow,  but  there  has  never  been  a  device  adopted 
strong  enough  to  enforce  payment.  The  only  effort  that  has 
been  made  to  collect  from  an  unwilling  member  has  been  made 
by  receivers  of  such  companies.  The  power  to  assess  is  like 
the  power  to  call  "spirits  from  the  vasty  deep."  They  may 
be  called  many  times,  but  in  no  instance  have  they  responded. 

The  distinctive  differences  between  these  two  forms  of  insur- 
ance should  be  made  clear  to  the  student,  and  he  should  know 
the  hazards  that  underlie  the  business  at  it5«  worst  as  well  as 
at  its  best.  In  truth  he  should  know  the  underlying  princi- 
ples of  life  insurance. 

This  is  an  age  of  reforms.  The  reformer  is  abroad  in  the 
land.  He  will  find  opportunity  for  all  his  activities  when  he 
considers  the  legislation  of  the  country  affecting  the  insur- 
ance interests.  There  are  practices  in  the  offices,  and  par- 
ticularly in  the  life  insurance  offices,  that  need  reforming. 
They,  in  wisdom,  should  be  reformed  from  within,  or  they  are 
likely  to  be  reformed  from  without  in  unwisdom  in  the  way  of 
ill-considered  legislation.  When  life  insurance  companies 
take  from  their  surplus,  accumulated  from  existing  policy- 
holders, funds  to  purchase  new  business  by  payment  of  exces- 
sive commissions,  or  when  they  ofl*er  to  pay  a  dividend  to 
policyholders  at  the  end  of  the  first  year  (when  the  policy- 
holder is  still  a  debtor  to  the  company,  its  surplus  being  drawn 
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upon  for  the  purpose),  there  is  suggestion  for  the  reformer. 
A  reform  compelled  by  legislation  that  should  be  voluntarily 
adopted  without  legislative  interference  is  rarely  satisfactory. 
The  law  student  should  understand  this  situation,  so  that  when 
he  is  a  legislator  he  can  intelligently  act  upon  the  proposi- 
tions of  the  reforms  that  are  sure  to  come. 

In  summary,  I  may  say  that  the  law  of  insurance  should  be 
so  taught  in  the  law  school  that  the  graduates  should  know 
the  fundamental  principles  of  the  insurance  business  in  all  its 
varying  branches.  They  should  know  that  the  interest  of  the 
policyholders  and  the  interest  of  the  companies  are,  in  all 
respects,  identical ;  that  any  tax  levied  and  every  unwar- 
ranted decision  draws  upon  the  remaining  policyholders ;  that 
the  honest  policyholder  in  the  end  is  the  sufferer,  for  like 
the  farmer  he  "supports  all."  The  graduates  of  every  law 
school  should  be  so  well  informed  of  the  purpose  of  the  insur- 
ance contract  and  should  so  well  comprehend  its  present  faulty 
construction,  as  so  frequently  announced,  that  he  will  under- 
stand the  contract  and  know  how  to  write  it  so  plainly  that  no 
court  can  construe  away  its  intended  meaning. 

That  there  is  urgent  need  for  insurance  lawyers  in  the  insur- 
ance offices,  especially  in  the  matter  of  policy-writing,  is  con- 
clusively proven  by  the  fact  that  more  than  one-third  of  the 
cases  decided  by  the  courts  turn  upon  the  construction  of  con- 
tract, and  in  nearly  all  of  these  the  construction  is  against  the 
companies.  The  courts  say  that  the  policy  did  not  mean  what 
the  company  intended  it  to  mean.  It  seems  extremely  diffi- 
cult, if  not  all  but  impossible,  for  a  policy-writer  to  express 
himself  with  such  clearness  and  distinctness  as  will  remove 
all  doubt  as  to  the  meaninor  intended. 

In  the  history  of  Ireland  there  is  a  chapter  having  for  its 
subject  "  Frogs  in  Ireland."  The  chapter  ia  completed  in  one 
sentence  ''  There  are  no  frogs  in  Ireland."  When  one  is 
asked  to  give  a  statement  of  the  law  of  insurance,  if  he  will 
consider  our  legislation  affecting  insurance  companies  in  its 
unique  entirety,  and  the  decisions  of  our  courts  upon   the 
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insurance  contract  in  their  conflicting  utterances,  he  may  sud- 
denly be  provoked  to  give  like  answer — *'  There  is  no  law  of 
insurance."  The  organization  and  control  of  insurance  com- 
panies as  given  by  legislative  enactment  and  the  construction 
of  the  contracts  of  insurance  as  given  by  the  courts  do  not 
seem  to  be  governed  or  inspired  by  any  consistent  theory. 

Have  I  required  too  much  in  saying  that  the  lecturer  on 
insurance  law  should  go  to  the  bottom  of  things  and  lead  his 
classes  to  know  the  truths  there  to  be  found  ?  I  think  not. 
We  should  strive  to  better  a  bad  situation.  We  can  not  do  it 
by  our  single  efforts  in  legislative  halls  nor  by  briefing  cases 
in  the  courts.  We  can — and  this  we  should  strive  to  do— fit 
those  who  come  under  our  instruction  to  do  this ;  and  thus,  in 
time,  will  the  law  of  insurance  be  brought  into  orderly  har- 
mony with  the  law  on  other  subjects. 
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CHARLES  NOBLE  GREGORY, 

Professor  and  Associate  Dean  in  the  College  of  Law,  University  of  Wisconsin. 

I  hope  it  is  not  improper  or  indelicate  to  consider  here  the 
compensation  accorded  to  persons  engaged  in  the  teaching  of 
Law. 

All  men  in  the  beginning  and  most  men  in  every  stage  of 
society  depend  upon  their  earnings  for  their  livelihood ;  nor 
can  it  be  commonly  said  that  those  who  have  escaped  this  de- 
pendence have  proved  more  useful  to  mankind  than  their  fel- 
lows, chained  to  their  tasks  by  necessity.  It  would  be  a  very 
narrow  way  of  looking  at  the  matter  to  consider  that  it  affected 
the  individual  Avelfare  of  the  teacher  alone,  and  to  omit  to  con- 
sider its  controlling  effect  on  the  make  up  of  the  faculty  and  the 
character  of  the  instruction  as  well. 

When  Edmund  Burke  addressed  to  the  House  of  Commons 
his  famous  observations  on  the  conciliation  of  America,  he  de- 
clared of  our  thirteen  colonies  :  "  In  no  country  perhaps  in  the 
world  is  the  law  so  general  a  study.  The  profession  itself  is 
numerous  and  powerful  and  in  most  provinces  it  takes  the 
lead. 

The  greater  number  of  the  deputies  sent  to  Congress  were 
lawyers."  *  *  *  *  Again  "  But  all  who  read,  and  most 
do  read,  obtain  some  smattering  in  that  science."  "  I  have  been 
told  by  an  eminent  bookseller  that  in  no  branch  of  his  business, 
after  tracts  of  popular  devotion,  were  so  many  books  as  those 
on  law  exported  to  the  plantation.  The  Colonists  have  now 
fallen  into  the  way  of  printing  them  for  their  own  use.  I  hear 
that  they  have  sold  nearly  as  many  of  Blackstone*s  Commen- 
taries in  America  as  in  England."  Those  traits  Avhich  the 
most  philosophic  observer  in  Europe  discovered  in  our  forming 
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nation,  are  constant  after  the  lapse  of  one  liundred  and  twenty- 
two  years. 

Still  we  may  say  of  the  bar  ''  in  most  provinces  it  takes  the 
lead."  The  successful  and  the  unsuccessful  nominees  for  the 
presidency  are  of  the  brotherhood  still,  and  '*  the  greater  num- 
ber of  the  deputies  sent  to  Congress"  remain  "Lawyers." 

It  seemed  then  worth  while  to  consider  the  provision  for 
training  men  to  whom  their  countrymen  confide  so  much, 
among  other  ways,  in  respect  to  the  salary  list  of  law  schools 
and  as  to  the  wage  of  law  teachers. 

Circular  letters  were  accordingly  sent  to  eighty-one  law 
schools  in  the  United  States,  being  all  those  listed  in  the  pro- 
ceedings of  this  Section  for  1896,  for  which  an  address  could 
be  found,  and  all  additional  schools  reported  by  the  United 
States  Commissioner  of  Education.  These  letters  asked  for 
information  as  to  the  number  of  teachers  in  each  and  as  to  how 
many  gave  their  entire  time,  how  many  Avere  in  practice  and 
how  many  on  the  bench.  Also  for  information  as  to  the  pay 
of  law  teachers  and  as  to  their  relative  compensation  as  com- 
pared with  those  employed  in  other  departments  and  with  the 
salaries  of  Judges  and  the  incomes  of  practising  lawyers  in 
their  several  communities.  Written  replies  were  received  from 
a  large  number  and  from  others  printed  catalogues  only,  which 
gave  no  information  on  these  subjects  except  as  to  the  number 
of  teachers  employed.  Many  made  no  reply.  The  written 
replies,  however,  included  the  principal  schools  and  may  fairly 
be  taken  as  representative. 

Kentucky  University  at  Lexington,  Ky.,  Avhich  advertises 
four  colleges,  ''  Arts,  Bible,  Law,  Commercial,"  replies  that 
it  has  no  longer  a  law  department.  Yale  Law  School  and 
New  York  University  neither  of  them  care  to  communicate 
their  scales  of  compensation.  Columbia  College  Law  School 
reports  that  it  has  no  settled  rate  but  the  salary  of  each 
teacher  is  a  matter  of  agreement  Avith  him.  One  or  two 
schools  desired  the  facts  given  to  be  discussed  impersonally. 
In  the  main,  however,  the  law  schools,  which  seem  to  be  public 
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or  semi-public  institutions,  reported  quite  as  frankly  as  could 
be  desired  and  the  showing  is  not  without  interest.  The 
reports  received  from  349  law  teachers  in  the  country  show 
75  giving  their  entire  time  to  their  schools  and  274  who  oc- 
cupy themselves  with  other  gainful  occupations,  mainly  the 
practice  of  law ;  but  35  of  these  last  are  Judges  on  the  bench. 
That  is,  21^^^  per  cent,  of  the  law  teachers  heard  from 
give  their  entire  time,  and  78^^^^  per  cent,  have  other  avo- 
cations. In  round  numbers  one-fifth  give  their  entire  time, 
four-fifths  do  not.  This  means  that  four-fifths  have  their  main 
hopes  and  ambition,  their  main  career  at  the  bar  or  on  the 
bench ;  that  one-fifth  have  no  career,  ambition  or  occupation 
except  in  these  schools  of  law,  or  possibly  in  the  closely 
connected  occupation  of  legal  authorship.  As  nearly  as  could 
be  ascertained  from  the  reports,  the  aggregate  compensation 
either  in  fixed  salaries  or  positively  estimated  fees  of  the  68  of 
these  teachers  giving  their  entire  time,  whose  compensation  is 
reported,  is  $174,360,  making  the  average  for  each  $2564.12. 
This  includes  on  the  one  hand  the  deans  or  heads  of  depart- 
ments charged  with  executive  as  well  as  instructional  duties  who 
often  receive  $1000  to  $1500  more  than  the  other  professors, 
but  it  also  includes  the  assistants  employed  at  small  salaries. 

The  writer  was  recently  informed  of  a  southern  law  school 
where  there  were  five  professors  advertised.  On  investigation 
it  proved  that  there  were  five  lawyers  in  the  town  where  it  was 
located  and  each  was  a  titular  professor.  There  was  however 
but  one  student  and  he  was  a  teacher  in  another  department  of 
the  same  institution.  Two  southern  schools  (those  of  the 
Universities  of  the  South  and  of  South  Carolina)  have  but  one 
law  teacher  each.  Two  have  but  two  each  (Cumberland  and 
Georgia).  Many  have  but  three,  but  they  commonly  give  their 
entire  time  as  at  the  University  of  North  Carolina,  Virginia, 
Washington  and  Lee,  West  Virginia,  and  Texas. 

Enormous   faculties   are   reported,    particularly    from    law 
schools  in  large  cities,  where  the  faculty  are  often  all  in  active 
practice,  and  give  but  a  very  limited  part  of  their  time  to  the 
33 
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school.  The  largest  number,  35,  is  reported  by  Boston 
University  Law  School.  The  compensation  of  these  teachers 
who  give  but  a  part  of  their  time  is  extremely  various.  From 
one  western  school  the  Dean  reports  that  he  owns  the  buildings 
and  pays  the  other  teachers,  and  pays  a  percentage  to  a  State 
Normal  College  to  permit  him  to  operate  as  one  of  its  depart- 
ments. That  he  makes  about  the  same  annual  profit  as  the 
salary  of  a  Circuit  Judge,  which,  I  find,  in  his  state  is  ?2,500. 
In  a  few  of  the  schools  the  teachers  receive  no  pay,  being 
lawyers  who  undertake  the  labor  from  public  spirit  as 
physicians,  so  often  give  gratuitous  instruction  in  medical 
schools.  In  others  the  fees  received  are  first  devoted  to  the 
payment  of  the  expenses  of  the  school  and  the  residue  divided 
among  the  instructors  in  proportion  to  the  work  done  by  them. 
The  lowest  payment  by  the  hour  reported  is  $5.00,  and  the 
highest  $20.00  per  hour,  the  latter  at  the  University  of 
Nebraska;  or  $50.00  per  ''session  "  in  some  cases  at  Chicago 
College  of  Law. 

The  report  from  Harvard  Law  School  is  most  complete,  and 
the  success  of  the  school  argues  well  for  its  system  and 
organization.  There  we  find  a  compact  faculty  of  nine  men, 
all  but  one  giving  their  entire  time  to  the  school,  and  he  gives 
to  it  most  of  his  time.  The  salary  of  an  assistant  professor  is 
$2,250 ;  of  a  professor  $4,000  during  the  first  five  years, 
$4,500  during  the  next  five  years,  and  $5,000  thereafter. 

In  general  the  report  is  that  the  law  teachers  who  receive 
fixed  salaries  are  somewhat  more  highly  paid  than  the  teachers 
of  other  topics,  even  in  the  same  university.  This  seems  true, 
for  instance,  in  the  Universities  of  Colorado,  Cumberland, 
Harvard,  Iowa,  Minnesota,  North  Western,  Pennsylvania  and 
Texas.  In  many  universities  the  salaries  are  the  same.  There 
are  higher  salaries  paid  professors  in  the  other  departments 
than  any  professor's  salary  in  the  college  of  law  in  one 
Western  University,  which  is  alone  in  this,  so  far  as  the  replies 
show.  The  obvious  reason  for  the  higher  compensation  of  law 
teachers,  in  many  instances,  is  found  in  the  competition  of 
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bench  and  bar  for  competent  men,  learned  in  the  law,  both  bet-  ■ 
ter  paid  than  teachers,  and  perhaps  in  the  fact  that  the  higher 
average  age  of  the  law  students  and  the  size  of  the  classes 
make  special  demands  on  the  law  teachers.  The  law  students, 
too,  in  most  schools  pay  far  larger  fees  than  undergraduates. 
In  fact  there  is  a  disposition  in  many  universities  to  support 
other  branches  of  education  by  liberal  appropriation  from  the 
general  income,  but  to  expect  the  department  of  law  to  be  self- 
sustaining  and  sometimes  to  contribute  largely  to  the  support 
of  less  lucrative  branches.  Considering  how  predominant  law- 
yers are  in  our  official  life  and  therefore  how  important,  not 
only  to  themselves  but  to  the  public,  it  would  seem  as  little 
politic  as  just,  that  a  peculiarly  parsimonious  policy  should  be 
followed  in  making  provision  for  their  training  and  education. 

In  response  to  some  49  circulars  sent  to  the  leading 
European  Law  Schools,  reports  were  received  as  to  155  law 
teachers  engaged  in  them.  Of  these  89  give  substantially 
their  entire  time  and  66  ^do  not.  That  is,  57  ^^^  per  cent,  give 
their  entire  time  and  42^^*^  per  cent,  have  other  occupations, 
showing  that  nearly  three  times  as  large  a  proportion  so  give 
their  entire  time  as  in  the  American  Law  Schools.  The  faculty 
of  law  in  the  Continental  Universities  is  compensated  appar- 
ently exactly  as  the  other  faculties. 

Prof.  De  Harley  of  the  University  of  Amsterdam  writes  a 
most  careful  and  interesting  letter,  from  which  it  appears  that 
in  the  department  of  law  of  that  institution  there  are  included 
six  ordinary  professors  who  give  their  entire  time,  and  one  who 
acts  ^'simultaneously''  as  a  Notary,  and  one  as  a  practising 
lawyer.  The  compensation  is  a  salary  equivalent  to  $1,800  for 
the  first  five  years,  to  $2,000  for  the  next  five  years,  and  $2,200 
thereafter.  In  addition  each  professor  receives  a  further  sum, 
usually  about  $40  per  annum,  for  "  every  hour  that  weekly  is 
bestowed  in  lecturing,"  as  he  expresses  it.  At  the  age  of 
seventy  the  professor  is  retired  with  an  annuity  proportioned  to 
the  time  he  has  remained  in  office.  He  writes  that  Judges 
receive  from  $1,200  to  $3,600  in  his  country. 
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At  Bern,  in  Switzerland,  the  ordinary  law  professor  gets 
5000  francs  from  the  state  and  1500  to  2000  francs  in  fees 
from  the  students,  making  his  compensation  about  equal  to 
?1300  or  31400.  The  Judges  of  the  Supreme  Tribunal  there 
get  12,000  francs,  and  the  lawyers  in  the  great  cities  15,000 
francs  or  more,  and  in  the  country  much  less,  all  which  speaks 
of  the  frugality  and  simplicity  of  the  ancient  mountain 
republic. 

Sir  Ludovic  Grant  writes  from  Edinburgh  University  that 
of  seven  professors  of  law,  with  three  assistants  and  two  lect- 
urers, only  one  professor,  at  present,  gives  his  entire  time. 
The  salaries  of  professors  range  from  <£600  to  £900,  of  lect- 
urers from  £100  to  £150.  Mr.  Maitland,  Downing  professor 
of  law  at  Cambridge  University,  writes  me  that  the  University 
provides  five  teachers  of  law,  the  various  colleges  constituting 
the  University  some  six  or  seven  more.  None  are  on  the  bench 
or  in  active  practice.  The  salaries  vary  greatly,  but  £800  is 
the  maximum. 

Mr.  Thomas  Erskine  Holland,  Professor  of  International 
Law  and  Diplomacy  at  Oxford,  writes  that  there  are  there 
employed  four  professors  of  law,  two  readers,  and  about  eight 
lecturers.  That  the  professors  are  paid  from  £500  to  XI 200, 
the  readers  £300  to  £400,  the  lecturers  £150  to  £400,  that 
the  professors  are  substantially  debarred  from  practice  by 
required  residence  at  Oxford,  that  Judges  of  the  high  Court 
are  paid  £5000,  and  practitioners  earn  from  nothing  to 
£20,000  per  year.  Sir  Frederick  Pollock  writes  from 
Lincoln's  Inn  that  the  Inns  of  Court  employ  six  readers  and 
four  assistant  readers.  The  readers  are  paid  £500  and  fees, 
of  the  amount  of  which  there  is  no  available  information,  and 
the  assistant  readers,  he  believes,  £350.  This  is  the  provision 
which  these  inscrutable  institutions,  which  still  control  admis- 
sions to  the  English  bar,  make  for  legal  education  out  of  their 
splendid  income,  always  concealed,  but  estimated  by  the  late 
Lord  Chief  Justice  Coleridge,  at  <£100,000  per  annum.  This 
arrangement  is  denounced  on  every  side  as  inadequate,  and  one 
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of  the  most  eminent  of  the  English  law  writers  and  teachers 
recently  wrote  me,  from  one  of  the  inns,  that  these  provisions 
for  legal  education  would  ^^  disgrace  a  second  rate  American 
University.** 

The  replies  would  indicate  that  in  France  the  salaries  of  law 
professors  range  from  6000  to  11,000  francs,  in  Paris  rising 
even  to  15,000,  and  that,  in  this  exceptional  region,  the  law 
teacher  is  better  paid  than  the  Judge,  the  Judges^  salaries  be- 
ing so  low  that  they  could  not  live  upon  them  alone  but  must 
have  private  resources.  The  salary  of  the  law  teacher,  as 
Prof.  Appleton  of  the  "  Facultt  de  droit  de  V  Universite  de 
Lyon''  writes  "increases  with  capacity  and  above  all  with  age 
— almost  only  with  age  in  fact.** 

The  report  from  the  law  department  of  the  University  of 
Pisa,  with  its  faculty  of  nine  teachers,  shows  salaries  of  5000 
to  8000  francs  for  the  law  professors  and  of  3500  to  9000  for 
the  Judges. 

The  only  report  from  a  German  University  received,  shows 
that  the  law  professors  who  give  their  entire  time  (eight  out  of 
ten)  receive  an  average  salary  of  5100  marks,  and  the  extras 
who  give  half  their  time  just  half  as  much,  and  some  6166 
marks  in  fees,  seem,  in  addition,  to  be  divided  between  nine 
teachers,  making  about  5785  marks  as  the  full  average  compen- 
sation of  a  teacher,  whereas  the  salary  of  the  Judge  {Oberlan- 
den  Gerichtsrath)  is  6300  marks,  but  little  better  than  that  of 
the  law  professor.  Some  very  eminent  teachers  at  the  greater 
universities  however  receive  in  the  fees  of  students  attending 
their  lectures  much  larger  sums  and  are  able  to  command 
throngs  of  students  for  many  successive  years. 

At  Upsala  a  professor  receives  6000  kroners.  Judges  from 
4400  to  10,000  kroners. 

We  may  gather  from  all  these  reports  that,  in  the  European 
Law  Schools,  a  law  professor  is  paid  exactly  the  same  compen- 
sation received  by  his  fellow  professors  in  other  faculties.  That 
in  France  he  is  paid  more,  in  the  Netherlands,  Germany,  Italy 
and  Sweden,  but  little  less  than  the  Judges.     That  in  England 
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the  higher  Judges  are  paid  more  than  four  times  the  salary  of 
the  best  paid  law  professors.  That  everywhere  the  earnings  of 
the  leaders  of  the  bar  exceed  many  times  over  the  pay  of  bench 
or  faculty.  That,  in  this  country,  in  the  best  established 
schools,  a  professor,  giving  his  entire  time,  is  paid  84000  to 
$5000  and  there  seems  a  tendency  in  them  to  make  the  com- 
pensation of  the  dean  and  of  the  full  professors  much  the  same. 
In  a  large  number  of  important  schools  the  professors'  com- 
pensation is  §2500  to  33000,  and  the  dean  or  head  of  the 
school  often  receives  $3500  to  $4000. 

Now  though  the  common  law  courts  have  often  repudiated 
from  the  law  of  sales  the  doctrine  that  a  sound  price  requires 
a  sound  article,  yet  the  fact  remains  that  an  adequate  income 
is  a  great  factor  in  drawing  competent  men  to  any  occupation. 
Thus,  those  two  great  events  in  law  teaching,  the  delivery  of 
Blackstone's  lectures  at  Oxford  and  Story's  at  Harvard,  were 
the  direct  first  results  of,  for  those  days,  liberal  endowment. 
Viner  gave  X12,000,  the  profits  of  his  abridgement  of  law,  to 
Oxford  to  aid  the  study  of  law,  and  Dane  gave  the  profits  of 
his  abridgement,  in  like  manner,  to  Harvard.  Blackstone's 
Commentaries  were  the  first  product  of  one,  and  Story's  Equity 
Jurisprudence  of  the  other. 

For  good  or  ill  the  English  law  is  grafted  permanently  on 
all  great  English-speaking  communities.  It  is  an  intricate  law 
having  its  growth  and  development  almost  as  a  living  organism. 
It  has  not  been  created  by  any  one  man,  age  or  group  of  men. 
For  good  or  ill  the  lawyers  are,  and  have  been  from  the  begin- 
ning, a  dominant  factor  in  the  public  life  of  this  nation.  It 
seems  then  plainly  a  matter  of  the  highest  public  concern  that 
their  training  should  be  exacting  and  adequate.  At  least 
10,000  students  are  now  enrolled  in  the  law  schools  of  this 
country.  Their  instruction  ought  not  to  be  wholly  left  to  the 
scant  remnants  of  time  which  busy,  practising  lawyera  snatch 
from  their  clients,  nor  to  those  who,  having  failed  at  the  bar, 
see  written  over  the  door  of  the  teacher,  "Who  enters  here 
leaves  hope  behind,"  and  yet  enter  that  apparent  abode  of 
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departed  spirits  from  a  sad  necessity.  The  law  teacher  ought 
not  to  be  expected  to  take  vows  of  poverty  and  obedience  and 
to  devote  himself  to  ; cultivating  the  science  of  the  law  upon 
"  a  little  oatmeal,"  to  borrow  Sidney  Smith's  paraphrase.  It 
is  the  suggestion  of  Chancellor  Emlin  McClain  of  the  State 
University  of  Iowa,  of  Professor  Wambaugh  of  the  Harvard 
Law  School,  that  the  head  of  a  department  of  law  should 
receive  the  salary  of  a  Judge  of  the  highest  court  of  his 
State,  and  a  full  professor  at  least  that  of  a  Judge  of  the  dis- 
trict court  of  his  State.  Virginia  has  already  passed  that 
standard,  paying  her  full  law  professors  the  same  salary  she 
gives  her  Judges  of  the  Court  of  Appeals  and,  moreover,  giv- 
ing the  professor  in  addition  an  official  residence.  The  old 
dominion  has  given  us  many  good  memories  and  examples. 
We  might  well  imitate  her  example  in  recognizing  the  fact  that 
students  of  law  ought  to  take  their  learning  from  as  well 
equipped  men  as  the  Judges  to  whom  the  bar  of  the  State  sub- 
mits controversies.  The  Dean  of  an  important  Eastern  law 
school  writes  me  ''  It  is  our  thought,  in  electing  a  young  man 
as  professor,  to  copy  the  Harvard  plan  of  progressively  increas- 
ing his  salary,  beginning  at  $3000  and  ending  at  about  $5500. 
Unless  social  conditions  change,  $5500  would  represent  an  in- 
come which  would  enable  the  professor  to  marry  and  move  in 
any  circle  of  society  which  he  desires.  He  will  not  be  a  rich 
member,  but  still  the  sum  will  enable  him  to  live  decently." 
That  seems  to  me  to  express  what  we  ought  to  hope  for  and 
to  ask,  "Neither  poverty  nor  riches "  but  such  stipends  as  will 
enable  us  to  frequent  the  company  of  cultivated  people  in  our 
several  communities  without  gaunt  cheeks  or  threadbare  coats 
and  to  live  in  modest  decency.  That  which  is  reasonable  it  is 
right  to  ask  and  that  which  is  reasonable,  when  duly  asked, 
the  world,  with  all  its  unreason,  is  apt  to  accord. 

Forty-five  years  ago  Professor  Jowett,  the  reforming  head 
of  Balliol,  wrote  "As  University  reformers  we  must  appear  to 
the  world  rather  as  seeking  an  intellectual  aristocracy,  or  to 
express  it  more  coarsely,  to  form  good  places  for  ourselves  out 
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of  the  revenues  of  the  college,  than  earnest  about  anything 
which  the  world  in  general  cares  for  or  which  can  do  any 
extensive  good."  Some  misunderstanding  of  the  kind  indicated 
must  be  anticipated,  but  if  we  do  not  discuss  this  question 
affecting  not  only  our  own  welfare  but  equally  the  welfare  of 
the  interests  confided  to  us,  no  one  will.  A  parsimonious 
policy  toward  the  teacher  of  law,  while  bench  and  bar  compete 
with  schools  of  law  for  the  time  of  competent  men,  results  in 
the  deterioration  of  the  law  faculty  by  a  process  of  natural 
selection. 

The  record  of  our  earliest  school  of  law,  that  of  Litchfield, 
Conn.,  founded  in  1784,  discontinued  in  1833,  where  out  ot 
1023  graduates,  50  became  members  of  Congress,  15  U.  S. 
Senators,  40  Judges  of  the  Higher  State  Courts,  10  Governors 
of  States,  5  Cabinet  Officers,  2  Justices  of  the  Federal 
Supreme  Court,  1  Vice-President,  and  several  foreign 
ministers,  is  thoroughly  typical.  Our  law  schools  are  dis- 
tinctly the  training  schools  for  public  life  and  their  proper 
maintenance  is  especially  a  public  question  and  a  public  neces- 
sity. The  fact  that  the  best  of  them,  even  now,  are  confessed- 
ly superior  to  any  English  schools  of  law  was  admitted  by  the 
most  emident  English  masters,  Sir  Frederick  Pollock,  Mr. 
Bryce,  and  Prof.  Dicey  in  their  testimony  before  the  Royal 
Gresham  Commission,  and  this  encourages  us  to  believe  that  a 
more  liberal  support  of  the  weaker  schools  might  advance 
them  to  equal  usefulness. 

The  dignity,  continuity  and  independence  of  the  work  has 
quite  as  much  to  do  as  the  salary,  with  attracting  men  of  a 
high  type,  and  none  of  these  factors  can  be  disregarded. 
Whatever  hampers  or  humiliates  a  deserving  teacher  tends  to 
drive  the  best  men  from  the  faculty  and  to  leave  an  inferior 
residuum  to  fill  their  place.  Great  teachers  make  great 
scliools.  The  average  attendance  at  Harvard  Law  School  had 
sunk  to  one  when  Story  began  his  lectures  there  in  1829,  and 
it  rose  to  thirty  within  the  year,  and,  ere  death  tOok  him,  he 
left  it  a  great  national  school.     His  compensation  was  $1000 
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a  year,  which  was^  in  those  days,  a  very  handsome  addition  to 
his  Judge*s  salary.  Chancellor  Kent  writes  rather  ambigu- 
ously, when  on  retirement  from  the  bench  he  was  given  a  pro- 
fessorship at  Columbia,  '^I  had  no  salary  but  I  must  do 
something  for  a  living,*'  but  his  Commentaries  had  in  1853 
netted  him  and  his  heirs  more  than  $120,000. 

I  learned  recently  that  a  Western  university  had  spent  in 
the  past  year  on  its  department  of  Agriculture  $78,000,  almost 
wholly  from  appropriations,  and  on  its  department  of  Law, 
having  about  the  same  number  of  students  and  giving  far  more 
extended  instruction,  $14,000,  and  this  last  sum  was  almost 
wholly  derived  from  the  fees  of  its  law  students. 

I  mentioned  this  to  some  of  its  faculty  and  expressed  ray 
pleasure  at  the  liberal  support  of  the  science  of  agriculture  and 
my  hope  that  the  science  of  law  might  at  some  time  be  as  well 
maintained.  They  pointed  out,  Avith  some  heat,  the  usefulness 
of  the  Agricultural  School  and  said  one  of  its  professors  had 
invented  a  convenient  apparatus  for  testing  milk.  I  was  glad 
of  this  excellent  achievement.  I  recalled  that  one  of  the  law 
professors  had  published  an  able  work  on  Evidence  (a  conveni- 
ent apparatus  for  testing  truth)  and  intimated  that  a  good 
<(uality  of  justice  was  as  important  as  a  good  quality  of  milk. 

Lord  Chief  Justice  Russel's  pregnant  remark  made  to  us 
last  year,  "  That  Justice  and  its  administration  are  amongst  the 
prime  needs  and  business  of  life"  has  remained  with  me  ever 
since.  I  am  sure  we  have  many  of  us  pondered  it  and  quoted 
it.  No  one  can  deny  its  far-reaching  trutli,  and,  that  being  so, 
the  training  of  bench  and  bar,  sole  ministers  of  justice  as  they 
are,  cannot  be  too  well  provided  for.  I  think  the  large  and 
wise  observation  of  the  Lord  Chief  Justice  will  commend  itself 
to  a  fiir  wider  circle  than  that  of  Mr.  Cook,  Q.  C,  who  has 
lately  said  that  "a  good  voice,  a  good  temper,  and  a  knowledge 
of  the  judges  are  the  main  things  for  success  at  the  bar." 

The  ideals  toward  which  we  look  and  for  which  our  law 
schools  are  maintained  I  hope  are  rather  ''  that  prime  need  and 
business  of  life,"  trained  and  enlightened  justice.     I  hope  and 
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believe  that  they  will  not  be  denied  adequate  support,  that 
they  will  not  be  asked  to  content  themselves  with  a  mean  or 
grudging  maintenance,  and  that  in  providing  for  the  training 
of  the  lawyer  it  will  not  be  forgotten  that  in  every  free  and 
civilized  community  he  has  been  found,  in  the  words  of 
D'Augusseau  '*as  necessary  as  Justice." 


PROCEEDINGS 

OP  THE 

SECTION   OF  PATENT  LAW. 

Thursday^  Atcgust  i26,  1897. 

The  Section  of  Patent  Law  met  at  3  o'clock  P.  M.,  the 
Chairman,  Edmund  Wetmore,  of  New  York,  presiding. 

A  paper  was  read  by  Frank  F.  Reed,  of  Illinois,  on  "  Trade 
Censorship  by  Equity.'* 

James  H.  Raymond,  of  Illinois,  read  a  paper  advocating 
the  passage  by  Congress  of  an  act  regulating  the  practice  of 
the  law  in  the  Patent  Office.  He  proposed  the  appointment  of 
five  commissioners  to  examine  applicants  for  admission  to  that 
Bar. 

In  the  discussion  which  followed  it  was  suggested  that  the 
proposition  might  be  impracticable  for  the  reason  that  the 
country  was  so  large  that  the  expense  incurred  in  compelling 
an  attorney  to  proceed  to  Washington  from  the  far  West  to  be 
examined  would  result  in  making  the  law  practically  prohibi- 
tory. 

Francis  Forbes,  of  New  York,  read  a  paper  in  which  he 
recited  the  history  of  the  movement  for  the  protection  of  in- 
dustrial property  which  finally  culminated  in  the  convention 
which  has  a  membership  in  the  United  States,  Great  Britain, 
France,  Belgium,  Norway,  Sweden,  Denmark,  Spain,  Portu- 
gal, Italy,  Brazil,  Holland,  Servia,  Switzerland,  San  Domingo, 
Tunis  and  Austro-Hungary.  By  industrial  property  is  meant 
patents,  trademarks,  and  trade  names. 

The  papers  read  were  referred  to  the  Committee  on  Patent 
Law,  with  instruction  to  report  on  them  at  the  next  meeting. 

A  discussion  was  held  upon  the  convention  for  the  protec- 
tion of  industrial  property  referred  to  in  the  paper  read  by 
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Mr.  Forbes.  Mr.  Forbes  said  that  the  central  idea  of  the 
convention  was  the  facilitation  of  the  sale  of  American  inven- 
tions in  the  other  States  embraced  by  the  convention.  Be- 
cause of  the  peculiar  patent  system  of  European  countries, 
which  requires  secrecy  before  patents  are  secured,  inventions 
cannot  be  made  to  the  public  in  such  countries  without  render- 
ing invalid  the  patent  subsequently  obtained.  The  saving  to 
inventors  of  the  United  States  by  dispensing  with  the  neces- 
sity of  patenting  their  inventions  abroad  prior  to  offering  them 
for  sale  there  would  be  very  great.  Mr.  Forbes  also  called 
attention  to  the  very  great  importance  of  the  work  of  the  con- 
vention relating  to  trade-marks  and  trade-names  and  the  fact 
that  many  trade-marks  which  are  good  in  the  United  States 
are  not  good  in  European  countries,  and  that  the  object  of  the 
convention  was  to  take  action  in  these  respects. 

The  convention  will  also  take  action  with  regard  to  inven- 
tions exhibited  at  the  Paris  Exposition  of  1900  and  will  in 
general  provide  for  the  protection  of  those  Avho  may  exhibit 
unpatented  inventions  at  international  expositions. 

Rol)ert  S.  Taylor,  of  Indiana,  offered  the  following  resolu- 
tions which  were  adopted  : 

Jlcaolved,  That  the  Patent  Section  of  the  American  Bar 
Association  deems  the  conference  to  be  held  at  Brussels  under 
the  convention  for  the  protection  of  industrial  property  con- 
cluded at  Paris,  March  20,  1883,  of  such  importance  to  the 
United  States  that  suitable  provisions  should  be  made  for  rep- 
resentation by  persons  familiar  with  both  the  technical  and 
diplomatic  questions  which  may  there  arise. 

Resolved,  That  in  view  of  the  immediate  action  which  may 
be  required  as  to  proposed  amendments  to  the  convention  that 
the  committee  of  fifteen  be  requested  to  consider  such  pro- 
I)osed  amendments  as  may  be  brought  before  them,  with  power 
to  make  recommendations  in  behalf  of  this  Section  to  the  Sec- 
retary of  State,  or  head  of  other  proper  government  depart- 
ment, as  to  the  instructions  to  be  given  to  the  delegates  from 
the  United  States  to  such  conference. 
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A  resolution  was  passed  expressing  the  obligation  of  the 
Section  to  the  Hon.  Orville  H.  Piatt,  Chairman  of  the  ctniw 
mittee  on  patents  of  the  Uniteil  States  Senate  and  the  Hon. 
William  F.  Draper,  Chairman  of  the  committee  on  patents  of 
the  House  of  Representatives,  for  their  valuable  public  ser^ 
vices  in  connection  with  the  passage  of  the  bill  amending  the 
patent  laws  at  the  last  session  of  Congress. 

On  motion  adjourned. 

THOMAS  A.  BANNING, 

Secrvtary  Pro  Temport, 


OBITUARIES. 


ALABAMA. 
ANDREW  COLEMAN  HARGROVE. 

Andrew  Coleman  Hargrove  was  born  in  the  south-eastern 
part  of  Tuscaloosa  County,  Alabama,  on  the  18th  of  Decem- 
ber, 1837.  His  earthly  career  was  closed  on  the  5th  day  of 
December,  1895,  when  he  had  nearly  finished  his  59th  year. 
His  father  was  Col.  John  Hargrove,  a  prosperous  planter  of 
Tuscaloosa  County,  in  the  happy  period  before  the  war  between 
the  States.  After  attending  primary  schools  in  the  neighbor- 
hood of  his  father's  residence  until  he  was  old  enough  to  go 
away  from  home,  he  was  sent  at  the  age  of  twelve  to  a  board- 
ing school  at  Jonesboro,  Alabama,  conducted  by  the  Rev. 
Jacob  H.  Baker,  a  noted  teacher  of  those  days.  Here  young 
Hargrove  was  fitted  for  college.  In  October,  1852,  he  en- 
tered the  Freshman  Class  in  the  University  of  Alabama,  at 
the  age  of  fourteen.  The  writer  of  this  sketch  was  at  that 
time  a  youthful  tutor  of  Latin  and  Greek  in  the  University, 
and  examined  the  young  applicant  for  admission  to  college. 
The  acquaintance  then  formed  between  teacher  and  pupil 
ripened,  as  the  years  went  by,  into  intimate  personal  friend- 
ship. The  writer  fondly  recalls  the  pleasant  fact  that  Har- 
grove, as  a  college  boy,  was  noted  for  the  gracious  qualities 
that  made  his  character  loveable  in  the  following  years.  He 
was  upright,  honorable,  courageous,  sociable,  warm-hearted, 
tender,  and  true  to  every  duty.  He  was,  besides,  diligent 
and  assiduous  in  study,  as  he  continued  to  be  during  all  his 
subsequent  life. 

After  graduating  from  the  University  in  July,  1856,  with  the 
the  Degree  of  Bachelor  of  Arts,  he  was  Principal,  for  a  few 
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months,  of  an  Academy  for  boys  in  Tuscaloosa.  During  the 
year  1857  he  was  a  student  of  law  in  the  office,  of  Judge  E. 
W.  Peck,  of  Tuscaloosa.  In  1858  he  attended,  for  a  session 
or  part  of  a  session,  the  Law  School  of  the  Cumberland  Uni- 
versity at  Lebanon,  Tennessee  and  afterwards  he  went  to  the 
Law  School  of  Harvard  University,  from  which  he  was  graduated 
in  July,  1859,  with  the  degree  of  Bachelor  of  Laws.  The 
bashful  school  boy  of  fourteen  had,  by  this  time,  developed 
into  the  well-poised,  well-mannered,  and  cultured  young  gen- 
tleman of  twenty-two. 

Mr.  Hargrove  opened  an  office  for  the  practice  of  law  in 
1860,  in  Tuscaloosa ;  but  he  had  hardly  entered  on  the  active 
duties  of  professional  life,  before  the  tocsin  of  war  was 
sounded.  Laying  aside  his  books,  and  closing  his  office,  he 
was  mustered,  as  a  private,  into  the  Warrior  Guards,  a  com- 
pany of  infantry  under  command  of  Captain,  afterwards 
General,  R.  E.  Rodes.  In  the  campaign  of  1861,  he  served 
in  the  Army  of  Northern  Virginia.  Towards  the  close  of 
that  year  he  was  appointed  a  Lieutenant  in  Lumsden*s 
Alabama  Battery  of  Artillery  in  which  he  served  till  the  close 
of  the  war.  He  was  in  all  the  campaigns  of  the  Western 
Army  under  Bragg,  Hardee,  Johnston,  and  Hood ;  and  par- 
ticipated in  every  important  engagement  of  that  army  from 
the  fight  at  Perryville  to  the  battle  of  Spanish  Fort,  near 
Mobile,  a  few  days  before  the  downfall  of  the  Southern  Con- 
federacy. He  was  three  times  wounded ;  first,  by  the  explo- 
sion of  a  shell,  in  the  campaign  of  1864,  when  Gen.  Joseph 
E.  Johnston  was  falling  back  on  Atlanta ;  Secondly,  in  the 
retreat,  after  the  battle  of  Nashville,  he  was  struck  on  the 
head  with  a  sword  by  a  Federal  officer  because  he  refused  to 
surrender.  He  successfully  resisted  capture  on  this  occasion, 
by  beating  away  the  officer  with  no  more  formidable  weapon 
than  a  branch  of  dry  pine.  The  last  and  severest  wound  he 
received  at  the  battle  of  Spanish  Fort.  He  was  struck  by  a 
rifle  ball  which  penetrated  the  skull. 
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From  the  effects  of  this  wound  he  never  fully  recovered. 
The  ball  which  had  lodged  at  the  base  of  the  brain  was  never 
extracted,  and  was  the  cause  of  much  suffering  during  the 
whole  of  his  subsequent  busy  life. 

After  the  war  was  ended,  Hargrove  returned  home  to  find 
that  the  fortune  of  war  had  swept  away  the  whole  of  his  patri- 
mony. With  cheerful  energy  he  set  to  work  to  begin  life 
anew.  To  earn  a  little  money,  he  acted,  for  a  few  months,  as 
agent  of  a  cotton  commission  house  of  Mobile,  having  in  the 
meantime  married  Miss  Cherokee  Jemison,  the  daughter  and 
only  child  of  the  Hon.  Robert  Jemison,  of  Tuscaloosa.  In  a 
few  years  he  was  in  the  full  tide  of  active  business  as  an 
attorney-at-law.  His  public  life  began  with  the  year  1875, 
when  he  wms  chosen  a  delegate  to  the  convention  which  framed 
the  present  Constitution  of  Alabama.  After  this  he  was  con- 
stantly called  upon  to  serve  the  State  in  some  important 
official  relation.  During  his  long  career  he  never  sought 
public  station.  More  than  once  he  might  have  been  the  Gov- 
ernor of  Alabama.  But  a  conscientious  regard  for  private 
interests,  not  his  own,  led  him  to  rei^i8t  the  loud  call  to  serve 
the  people  of  the  State  in  this  relation. 

Mr.  Hargrove  was  a  State  Senator  for  the  Counties  of  Tus- 
caloosa and  Bibb  for  eight  continuous  years  from  1876  to 
1884.  In  1884-85  he  was  a  member  of  the  House  of  Repre- 
sentatives in  the  General  Assembly.  During  his  Senatorial 
service  he  held  the  important  position  of  Chairman  of  the 
Judiciary  Committee.  In  1884  he  was  appointed  by  Gover- 
nor O'Neal  one  of  the  Commissioners  to  select  the  public 
lands  granted  by  Congress  to  the  University  of  Alabama. 
In  1885  he  was  appointed,  by  the  Trustees  of  the  University, 
Commissioner  of  lands,  and  Professor  of  Equity  Jurispru- 
dence in  the  Law  School  of  the  University ;  which  offices  he 
held  till  his  death. 

He  served  again  in  the  State  Senate  four  years  from  1888 
to  1891,  and  was  at  this  time  honored  by  his  colleagues  with 
the  office  of  President  of  the  Senate. 
34 
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He  passed  away  in  the  consummate  flower  of  his  usefulness  ; 
but  the  fragrant  recollection  of  his  noble  life  will  not  soon  be 
lost  in  the  hearts  and  minds  of  the  people  that  trusted  him 
and  the  friends  that  admired  and  loved  him. 

DELAWARE. 

LEONARD  EUGENE  WALES. 

On  the  8th  of  February,  1897,  Leonard  Eugene  Wales, 
Judge  of  the  United  States  District  Court,  for  the  District  of 
Delaware,  passed  away. 

An  eminent  jurist,  of  rare  and  scholarly  attainments,  court- 
eous and  dignified,  yet  always  approachable,  warm  hearted  and 
generous,  his  was  a  character  that  could  not  but  impress  and 
influence  all  who  surrounded  or  were  associated  with  him.  At 
a  meeting  of  the  Association  of  the  Bar,  no  words  more 
eloquent  or  fitting  bespoke  the  feeling  of  those  present,  as 
well  as  voiced  the  sentiment  of  the  community,-  than  those 
contained  in  the  following  tribute  to  his  memory  : — 

''Unswerving  and  never  failing  in  his  duty  as  a  judge,  a 
citizen,  a  friend,  he  was  faithful  unto  death  in  all  his  words 
and  works,  and  through  his  life  and  services  there  shines  the 
lustre  of  a  noble  manhood,  a  tried  patriotism  and  an  untiring 
and  disinterested  devotion  to  worth v  ends  and  views." 

Judge  Wales  was  descended  from  a  sturdy  New  England 
stock ;  his  early  ancestors  were  among  the  first  to  leave  the 
mother  country  for  the  promised  peace  and  freedom  of  the  new 
world.  From  the  original  settlement  in  Boston,  Massachusetts, 
the  later  descendants  of  the  fiimily  branched  out.  John 
Wales,  the  father  of  Judge  Wales,. afterwards  a  United  States 
Senator  from  Delaware,  moved  to  that  State  from  New  Haven, 
Connecticut,  in  1815,  and  settled  in  Wilmington,  for  the  prac- 
tice of  law.  Here  the  future  advocate  and  jurist  was  born, 
November  26th,  1823. 

Upon  the  completion  of  his  academic  education,  at  the 
Hopkins  Grammar  School,  in  New  Haven,  Connecticut,  he 
entered  Yale  College,  becoming  a  member  of  the  class  of  1846. 
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Returning  to  Wilmington  after  graduation,  he  began  the 
study  of  law  under  his  father,  and  on  May  8th,  1848,  was 
admitted  to  the  Bar,  and  settled  in  Wilmington  for  the  prac- 
tice of  his  profession.  His  taste  for  journalism  became  appa- 
rent early  in  his  career,  and  he  devoted  not  a  little  of  his 
leisure  time  to  this  interesting  pursuit. 

Undoubtedly  the  experience  so  acquired  was  of  material  assis- 
tance to  him  in  after  years,  and  served  to  establish  the  clear, 
easy  style  found  in  his  judicial  opinions.  For  two  years  he 
was  associate  editor  of  the  Delaware  State  Journal^  then  the 
organ  of  the  Whig  party,  besides  being  a  frequent  contributor 
to  several  other  current  publications. 

His  o£Scial  career  was  commenced  in  the  o£Sce  of  Clerk  of 
the  United  States  Courts,  in  the  District  of  Delaware.  In 
this  capacity  he  served  for  a  number  of  years.  In  1853  he 
was  elected  City  Solictor,  and  was  honored  with  a  re-election 
in  the  year  following.  The  outbreak  of  the  civil  war  found 
the  young  attorney  ready  to  offer  himself  and  his  services  in 
the  support  of  the  government.  lie  enlisted  in  Company  E, 
1st  Regiment  of  Delaware  Volunteers,  and  was  chosen  Second 
Lieutenant.  He  served  with  his  Regiment  until  May,  18(13, 
when,  in  recognition  of  his  superior  tact  and  ability,  essential 
for  such  a  position,  he  was  appointed  a  Commissioner  of  the 
Board  of  Enrollment  for  the  State  of  Delaware.  His  duties, 
though  not  of  an  agreeable  nature,  and  involving  often  the 
exercise  of  extreme  care  and  discretion,  were  performed  faith- 
fully and  with  entire  satisfaction,  until  his  appointment  Sep- 
tember 22,  1864,  as  Associate  Judge  of  the  Superior  Court, 
by  Governor  Cannon.  His  service  on  the  State  bench  covered 
a  period  of  nearly  twenty  years,  during  which  time  his  ability 
and  fairness  as  a  jurist  received  ample  recognition,  and  secured 
for  him  the  profound  respect  of  both  Bench  and  Bar. 

When  the  position  of  the  United  States  District  Judge  for 
the  Delaware  District  became  vacant,  by  reason  of  the  death 
of  Judge  Edward  G.  Bradford,  in  1884,  Judge  Wales  was 
foremost  among  those  who  were  mentioned  for  the  place.     His 
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candidacy,  though  conducted  entirely  without  his  solicitation 
or  participation,  received  the  strong  support  of  the  Bar,  as 
well  as  of  the  people  at  large,  and  on  March  26,  1884,  he 
received  his  commission  from  President  Arthur.  Although 
his  position  on  the  Federal  Bench  involved  unremitting  atten- 
tion and  increasing  labor,  especially  after  the  organization  of 
the  Circuit  Court  of  Appeals,  and  not  infrequently  additional 
work  in  the  neighboring  Districts  of  New  Jersey  and  Eastern 
Pennsylvania,  during  the  temporary  disability  of  the  judges 
there,  his  duties  were  performed  cheerfully  and  with  conscien- 
tious precision. 

The  opinions  handed  dpwn  by  Judge  Wales  during  the 
thirty-two  years  and  a  half  in  which  he  occupied  the  State 
and  Federal  bench,  are  a  monument  to  his  high  legal  attain- 
ments. Up  to  the  time  of  his  death,  there  was  but  a  single 
instance  where  one  of  his  decisions  had  been  reversed  on 
appeal  to  a  higher  tribunal. 

In  religious  affairs  and  charitable  enterprises,  Judge  Wales 
took  a  prominent  part.  To  relieve  the  want  or  distress  of 
others  was  to  him  but  a  natural  instinct,  and  from  the  resources 
at  his  command  he  gave  fully  and  freely.  lie  was  also  identified 
with  many  public  societies  and  organizations.  For  a  number 
of  years  he  was  President  of  the  Historical  Society  of  Dela- 
ware, and  was  honored  witha  like  position  in  the  Society  of 
the  Cincinnati,  and  the  Sons  of  the  American  Revolution. 

The  motto  of  his  existence  seems  to  be  most  admirably  por- 
trayed in  the  following  lines  of  Whittier*s  poem,  "Haverhill,** 
which  was  found  among  other  papers  left  by  him  at  his  death, 
and  bore  the  marks  of  his  careful  study : 

"  Adrift  on  Timers  relentless  tide, 
As  waves  that  follow  waves  we  glide : 
God  grant  we  leave  upon  the  shore 
Some  needed  good  it  lacked  before. 

Some  seed  or  flower,  or  plant  of  worth  ; 
Some  added  beauty  to  the  earth, 
Some  larger  hope,  some  thought  to  make 
The  sad  world  happier  for  its  sake.'' 
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DISTRICT  OF  COLUMBIA. 
HENRY  WISE  GARNETT. 

Henry  Wise  Garnett,  the  eldest  son  and  child  of  Dr.  A.  Y. 
P.  Garnett  and  Marv.Wise  Garnett,  was  born  on  the  31st  of 
March,  1849,  in  the  City  of  Washington,  District  of  Columbia. 
Here  the  first  years  of  his  life  were  passed,  and  here  he  went 
to  school  until  the  spring  of  1861,  when  his  parents  removed 
to  Richmond,  Virginia.  During  the  years  of  war  which  fol- 
lowed, the  capital  of  the  Confederacy  became  their  home.  In 
the  autumn  of  1862  Henry  Garnett  went  to  live  with  his  aunt 
in  Goochland  County,  in  order  to  attend  the  instruction  of  a 
tutor  in  the  neighborhood,  and  here,  at  the  residence  of  the 
Hon.  James  A.  Seddon,  he  first  met  Marian  Morson,  who, 
when  the  boy's  love  had  grown  into  the  man's,  became  his 
wife.  In  1865  his  family  returned  to  Washington.  He  him- 
self completed  his  education  at  the  schools  of  Mr.  Charles  B. 
Young  and  Professor  James  M.  Garnett,  and  later  at  the 
University  of  Virginia.  Upon  leaving  the  latter  institution,  he 
entered  upon  the  study  of  law  at  the  Law  School  of  Columbia 
College  in  Washington,  and  graduated  in  the  summer  of  1871. 

Immediately  after  graduation  he  began  the  practice  of  his 
profession  in  Canton,  Ohio,  but  after  an  experience  of  some 
months  decided  to  return  to  his  native  city,  where  he  took 
offices  in  the  Columbian  Law  Building,  which  he  retained  to 
the  day  of  his  death. 

With  but  meagre  revenues  as  yet,  on  the  4th  of  November, 
1874,  he  led  to  the  altar  th^  girl  he  had  courted  as  a  child. 
His  marriage  was  the  seal  of  his  truth.  A  true  life  was  its 
honorable  meed.  For  now  the  serious  battle  of  his  life  began. 
His  persevering  and  successful  life,  from  that  day  onward ;  a 
life  of  onward  progress,  of  labor,  of  ardor  and  of  virtue,  was 
the  measure  of  his  victory.  No  higher  praise  can  be  applied 
to  it  than  to  call  it  a  true  life.  It  was  a  fearless  life  without 
e((ui vocation  ;  true  to  friend  and  true  to  foe  ;  ignorant  of  decep- 
tion,   incapable  of  disguise;  afraid  and  a»shamed  of  nothing. 
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He  drew  around  him  a  valuable  and  admiring  clientele,  bind- 
ing his  clients  to  him  by  their  faith  in  his  ability,  sincerity 
and  zeal,  and  receiving  from  them  a  support  which  never 
wavered.  His  clients  were  bound  to  him  by  the  ties  of  confi- 
dence, which  became  the  ties  of  friendship.  His  nature, 
ambitious  and  aggressive,  combative  and  constant,  fully  felt 
"the  rapture  of  the  strifes,"  and  for  twentv  vears  and  more 
showed  no  sign  of  weariness  in  it.  His  happiness  was  to 
overcome,  and  the  needful  labor  for  it  was  his  delight.  As  a 
lawyer  he  was  careful  in  the  preparation  of  his  cases,  inde- 
fatigable in  their  prosecution,  and  he  never  made  the  mistake 
of  supposing  that  legal  triumphs  came  by  nature.  His  legal 
perception  was  sound  and  just,  his  business  counsel  prudent 
and  well-informed,  and  his  management  of  his  own  afl'airs 
successful.  He  brought  to  the  world  of  strife  an  honored 
name,  yet  did  not  depend  upon  it;  depending  rather  on  his 
own  strong  arm  and  intrepid  mind.  His  recreation  was  chiefiy 
in  the  company  of  the  men  of  his  profession,  and  this  Associ- 
ation had  no  more  ardent  member.  From  the  time  he  became 
a  member  thrice  only  did  he  fail  to  attend  its  meetings ;  in 
1888,  when  he  lost  his  wife  and  father;  in  1894,  when  he  was 
traveling  in  Europe,  and  in  1896,  when  his  fatal  illness  was 
upon  him.  On  the  10th  of  July,  1897,  the  end  came,  and  his 
brave,  true  heart  ceased  beating. 

LOUISIANA. 

EDWIN  T.  MERRICK. 

Edwin  T.  Merrick  was  born  July  9,  1809,  in  Wilbraham, 
Massachusetts.  He  died  January  12,  1897,  in  Louisiana, 
having  resided,  first  at  Clinton  and  then  at  New  Orleans,  dur- 
ing the  last  thirty-two  years  of  his  life. 

Thomas  Merrick,  the  founder  of  the  American  branch  of  the 
family,  and  the  fifth  ancestor  of  the  subject  of  this  sketch, 
came  to  this  country  in  1634,  and  was  one  of  the  original 
settlers  of  Springfield,  Massachusetts. 
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Judge  Merrick's  father,  Thomas  Merrick,  died  when  he 
was  a  child,  and  he  was  reared  by  his  uncle,  Mr.  Samuel 
Brewer,  of  Springfield,  New  York,  where  he  received  his 
primary  education.  At  nineteen  he  entered  the  Wesleyan 
Academy  at  Wilbraham,  graduating  in  the  classical  course. 
While  at  college  he  began  the  study  of  law  under  William 
Knight,  Esq.,  of  Wilbraham.  In  1832,  immediately  after  his 
graduation,  he  moved  to  New  Lisbon,  Ohio,  and  there  com- 
pleted his  law  studies  under  his  uncle,  Col.  A.  L.  Brewer. 

Judge  Merrick  was  admitted  to  the  Ohio  bar  in  1833,  and 
began  practice  in  CarroUton,  Ohio.  A  year  later  he  took 
charge  of  his  uncle's  practice,  removing  to  New  Lisbon,  and 
shortly  after  became  the  partner  of  William  E.  Russell.  A 
few  years  later  he  formed  a  partnership  with  James  H.  Muse, 
of  Clinton,  Louisiana. 

As  a  member  of  the  bar  he  acquired  a  reputation  throughout 
the  State  of  Lousiana ;  and  he  was  twice  honored  by  election 
to  the  Chief  Justiceship  of  the  Supreme  Court  of  the  State. 
He  returned  to  the  bar  at  the  close  of  the  late  civil  war,  and 
again  practiced  the  law  with  marked  success  to  the  end. 
Indeed,  at  the  age  of  eighty-seven,  just  a  week  before  his 
demise,  he  argued  a  case  before  the  Supreme  Court. 

Whatever  may  have  been  his  success  as  a  lawyer,  it  cannot 
be  compared  to  his  career  as  a  judge.  He  was  a  born  judge, 
and  his  legal  training  fitted  him  for  the  calling.  A  straight- 
forward mind,  a  legal  mind,  fortified  by  incessant  study,  well 
conducted,  he  was  thoroughly  equipped  for  the  arduous  and 
responsible  duties  of  the  magistrate.  To  this  must  be  added 
an  indefatigable  energy  both  of  mind  and  body,  united  to  the 
love  of  the  profession. 

He  was  versed  in  Common  Law ;  but  his  great  merit  was 
his  mastery  of  the  Civil  Law,  conversant  as  he  was  with  the 
Roman,  the  French  and  the  Ljvtin  Civil  Law. 

His  decisions,  running  through  a  period  of  fifteen  years  in 
the  Louisiana  Annual  Reports,  are  models  of  examination  and 
exposition.     They  exhibit,  universally,  a  mind  grasping  the 
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merits  of  the  controversy,  and  always  in  search  of  right  and 
justice,  according  to  the  jurisprudence  of  the  country.  Equity 
he  would  always  seek,  but  always  in  co-ordination  with  the  dic- 
tates of  law. 

Prominent,  like  his  forefathers,  in  the  Methodist  Church, 
Judge  Merrick  was  an  administrator  of  Centenary  College^  at 
Jackson,  Louisiana,  which  conferred  the  degree  of  LL.  D. 
upon  him  in  recognition  of  his  scholastic  attainments.  He 
was  married  to  his  cousin,  Caroline  E.  Thomas,  who,  with  two 
sons,  survives  him. 


MASSACHUSETTS. 

BENJAMIN   DEAN. 

Benjamin  Dean,  who  was  for  nearly  fifty  years  in  the  active 
practice  of  his  profession  of  the  law  in  Massachusetts,  and 
most  of  the  time  in  Middlesex  and  Suffolk  Counties,  was  born 
in  Clitheroe,  Lancashire,  England,  August  14,  1824.  His 
parents,  Benjamin  and  Alice  Dean,  settled  in  Lowell,  Massa- 
chusetts, when  young  Benjamin  was  five  years  old.  There 
he  graduated  from  the  High  School,  in  1840.  He  then 
entered  Dartmouth  College,  but  gave  up  his  collegiate  course 
at  the  end  of  his  Freshman  year  to  study  law  with  Judge 
Hopkinson.  He  was  admitted  to  the  Bar  in  1845,  and 
pract'ced  in  Lowell  until  1852,  when  he  became  a  partner  of 
Henry  W.  Fuller,  in  Boston,  and  succeeded  to  the  practice 
of  the  firm  on  Mr.  Fuller's  death.  He  was  a  member  of  the 
State  Senate  in  1862,  18()3  and  18()9.  He  was  Chairman  of 
the  Committee  on  Prisons  in  his  first  two  terms,  and  served 
on  other  important  committees  during  the  exciting  period  of 
the  war.  In  18G9,  he  succeeded  Judge  Francis  Dewey  as 
Chairman  of  the  Committee  on  the  Judiciary,  was  a  member 
of  the  Joint  Standing  Committee  on  the  Library,  and  of  the 
Joint  Standing  Committee  on  the  License  Law.  He  was  a 
member  of  the  Boston  Common  Council  in  1865,  1866,  1872, 
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and  1873,  where  he  held  eacli  year  die  Chairmanship  of  the 
Committee  on  Ordinances.  Mr.  Dean  represented  the  Third 
District  of  Massachusetts  in  the  Fortv-fifth  Congress.  He 
had  been  prominent  as  a  Mason  since  1S54,  holding  the  offices 
of  Deputy  for  the  State  of  Massachusetts  of  the  Supreme 
Council  of  the  Ancient  Scottish  Rite  for  the  Northern 
Masonic  Jurisdiction  of  the  United  States.  lie  was  Grand 
Commander  of  the  States  of  Massachusetts  and  Rhode  Lsland 
from  1871  to  1873,  and  from  1880  to  1883  was  Grand  Master 
of  the  Grand  Encampment  of  the  Knights  Templars  of  the 
United  States  of  America,  and  was  Past  Grand  Warden  of 
the  Grand  Lodge  of  Massachusetts.  Mr.  Dean  had  been 
Chairman  of  the  Park  Commissioners  of  Boston,  a  Director 
of  the  Public  Insitutions  of  the  city,  and  of  the  South  Boston 
Railroad  Company,  President  of  the  South  Boston  Gas  Light 
Company,  and  a  Trustee  of  the  South  l^)ston  Savings  Bank. 

For  some  years  he  was  Commodore  of  the  Boston  Yacht  Club 
of  whicli  he  was  one  of  the  founders.  Like  his  friend,  the  hite 
Augustus  Russ,  he  was  fond  of  the  sea.  He  had  for  many 
years  been  an  owner  of  the  Outer  Brewster  Island,  and  lessee 
of  the  Great  Brewster,  while  Mr.  Russ  owned  the  Middle 
Brewster  and  Green  Islands.  They  had  extensive  plans  for 
great  improvement  of  the  islands,  much  to  the  benefit  of  the 
Outer  Boston  Bay.  Mr.  Dean,  with  the  other  members  of  the 
Board,  was  instrumental  in  accomplishing  much  for  the  devel- 
opment of  the  magnificent  park  system  of  Boston  during  his 
term  of  office  as  Chairman  of  the  Park  Commission,  fronj 
IcSSO  to  lS8i). 

Mr.  Dean  married  in  Lowell  in  1848  Marv  A.  French, 
daughter  of  J.  B.  French,  who,  with  four  of  their  six  children, 
survives  him. 

JOHN   LOAVELL. 

John  Lowell  died  on  the  14th  day  of  ^LlV,  lSi>7,  in  his 
seven IV- til ird  year.  He  was  born  October  18,  18:^4,  and  was 
f(»r  filtv  one  vears  a  member  of  the  bar.      On  March  1  I,  !><(»'), 
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he  was  appointed  judge  of  the  United  States  District  Court 
for  the  District  of  Massachusetts,  and  for  thirteen  years  served 
in  that  capacity.  On  December  18,  1879,  he  was  appointed 
Circuit  Judfje  of  the  First  Circuit,  and  sat  for  six  vears  on 
the  bench  of  the  Circuit  Court. 

On  Saturdaj%  June  10,  1897,  the  members  of  the  Bench 
and  Bar  of  the  United  States  Circuit  Court  met  in  Boston,  to 
pay  their  tribute  of  respect  to  the  memory  of  Judge  Lowell. 

In  response  to  resolutions  recognizing  Judge  Lowell's  emi- 
nent judicial  abilities,  and  the  strength  and  kindliness  of  his 
character,  Mr.  Justice  Gray,  of  the  Supreme  Court  of  the 
United  States,  said  : — 

'•Brethren  of  the  Bar: — It  is  peculiarly  gratifying  to  me 
to  be  enabled  to  express,  in  behalf  of  the  Court,  its  hearty 
concurrence  in  vour  resolutions  commemorative  of  the  late 
Judge  Lowell. 

'*  He  and  I  were  intimate  friends  for  more  than  half  a  cen- 
tury. On  leavino:  the  Harvard  Law  School,  I  become  a  student 
in  his  office.  In  our  early  days  at  the  bar  we  were  constant 
companions,  in  our  walks  and  in  our  studies.  Our  first  judicial 
appointments  were  within  a  year  of  one  another.  We  received 
honorary  degrees  from  our  university  on  the  same  day.  And 
we  were  colleagues  upon  this  bench  during  the  last  years  of 
his  judicial  service. 

''  You  will  forgive  me,  therefore,  for  indulging  in  reminis- 
cences of  a  few  incidents  of  his  career,  which  mav  not  be 
generally  known,  or  may  have  passed  out  of  mind,  and  which 
testify  to  the  high  esteem  in  which  he  has  long  been  held  by 
those  most  competent  to  judge. 

'*  When  just  thirty  years  old,  and  while  he  he  was  arguing, 
before  the  full  bench  of  the  Supreme  Judicial  Court  of  Mass- 
achusetts, the  important  case  of  Lee  vs.  Boston,  reported  in  2 
Gray,  484,  Mr.  Justice  Bigelow  (afterwards  Chief  Justice) 
wrote  upon  a  slip  of  paper,  and  passed  down  to  the  reporter 
of  the  court,  these  words :   '  Lowell  is  arguing  this  case  with 
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great  clearness  and  ability.     He  only  lacks  zeal  and  elocution 
to  make  him  professionally  very  eminent.' 

'-  True  it  was,  then  and  alwavs,  that,  devoted  to  the  cause 
of  his  client,  but  satisfied  with  thoroughly  understanding!:  and 
strongly  and  clearly  reasoning  out  his  case,  outward  demon- 
strations of  zeal,  or  graces  of  elocution,  were  weapons  which 
he  had  not  proved,  and  which  he  was  not  in  the  habit  of  using. 
Rather  might  it  be  said  of  him  : 

"'  Whose  armour  is  his  honest  tliought. 
And  simple  truth  liis  utmost  ^<>kil).' 

*'  Ten  years  later,  at  the  age  of  forty,  his  progress  at  the 
bar  was  interrupted  by  his  l>eing  apf)oiHted  District  Judge  of 
the  United  States  for  this  District,  under  circumstances  most 
flattering  to  him.  Immediately  upon  the  resignation  of  Judge 
Sprague,  and  there  is  reason  to  believe  with  his  countenance. 
a  request  for  Mr.  Lowell's  appointment  in  his  stead  was  spon- 
taneously drawn  up  and  signed  by  half  a  dozen  leading 
members  of  the  Bar,  and  taken  by  Mr.  Dana  in  person  to 
Washington,  and  the  appointment  earnestly  urged  by  him  and 
by  Mr.  Sumner,  and  promptly  made  by  President  Lincoln  and 
confirmed  by  the  Senate. 

**  Just  before  his  promotion  to  the  office  of  Circuit  Judge, 
the  general  opinion  entertained  by  the  Bar  of  his  fitness  for 
any  judicial  position  was  aptly  expressed  in  the- saying  of  one 
of  its  leaders  (I  believe,  Mr.  William  G.  Russell)  that  Judge 
Lowell  had  remarkable  instinct  for  perceiving  on  which  side 
lay  the  real  justice  of  any  case,  and  equally  remarkal)le 
ingenuity  in  showing  that  a  decision  in  favor  of  that  side  was 
in  accordance  with  the  settled  rules  of  law.  Ilis  eminent 
judicial  qualities  and  his  attractive  personal  traits  have  boon 
so  fully  and  felicitously  portrayed  in  the  resolutions  and 
addresses  of  the  Bar  as  to  leave  little  to  be  added. 

"'  He  had  an  exact  and  comprehensive  knowledge  of  the 
principles  of  common  law,  equity,  and  admirality,  not  merely 
as  distinct  systems,  but  as  parts  of  one  harmonious  whole. 
When  he  came  to  administer  as  a  judge  those  branches  of  the 
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law  with  which  his  practice  at  the  bar  had  not  made  him  famil- 
iar, he  showed  a  peculiar  faculty  in  bringing  to  light  the  spirit 
underlying  and  vivifying  the  letter  of  legislative  acts;  and  his 
opinions  in  patent  cases  were  expressed  in  precise  and  appro- 
priate language,  intelligible  and  convincing  to  the  general 
reader,  as  well  as  to  experts  in  the  art  or  science  in  question. 

'•But  it  was  in  exercising  jurisdiction  in  admirality  and  in 
bankruptcy,  where  the  application  of  equitable  principles  and 
the  granting  of  appropriate  relief  are  least  fettered  by  techni- 
cal rules,  that  his  judicial  genius  found  its  most  perfect  devel- 
opment. The  two  volumes  of  reports  published  by  him  are 
worthy  to  be  ranked  with  those  containing  the  judgments  of 
Story  and  of  Sprague ;  and  it  would  be  a  great  boon  to  the 
profession  if  the  series  could  be  completed  by  gathering 
together  his  opinions  remainitig  in  manuscript  or  scattered 
through  divers  books. 

*'  He  was  in  many  respects  an  ideal  judge.  Quick  in  per- 
ception, cautious  in  conclusions,  thoughtful,  studious,  wise, 
independent  to  the  verge  of  willfulness  in  establishing  justice, 
impatient  only  of  fallacies  or  unfairness,  and  considerate  of 
the  interests  and  the  feelings  of  all  who  apfjcared  before  him 
as  litigants  or  as  counsel. 

''The  sprightly  wit  and  delicate  l.umor,  which  made  him  so 
delightful  a  companion,  would  sometimes  break  out  in  his  judi- 
cial opinions,  like  ripples  on  the  current  of  his  thought. 

''  One  word  more,  without  which  any  memorial  of  him  would 
be  incomplete.  No  member  of  the  profession  was  more  warmly 
and  universallv  beloved  bv  his  brethren  of  the  Court  and  of 
the  Bar  than  John  Lowell." 


GEOIIGK  OTIS  SIIATTUCK. 

<iet)rge  Otis  Shattuck  was  born  at  Andover,  Massachusetts, 
May  2,  1SI21K  He  was  graduated  at  Harvard  College  in  1851. 
He  died  in  Boston,  February  2-J,  181^7.  At  a  meeting  of  the 
SiifTolk   Bar,  resolutions  were  adopted  exjircssing  their  senile 
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of  loss  and  appreciation  of  the  high  qualities  of  Mr.  Shattuck's 
character  and  ability. 

These  resolutions  were  placed  on  the  files  of  the  Supreme 
Judicial  Court,  and  Mr.  Justice  Holmes  in  accepting  the  resolu- 
tions on  behalf  of  the  Court,  spoke  as  follows : 

''  Gentlemen  of  the  Bar: — I  owe  Mr.  Shattuck  more  than  I 
ever  have  owed  any  one  else  in  the  the  world,  outside  my 
immediate  family.  From  the  time  when  I  was  a  student  in. 
his  office  until  he  died,  he  was  my  dear  and  intimate  friend. 
He  taught  me  unrepeatable  lessons.  He  did  me  unnumbered 
kindnesses.  To  live  while  still  young  in  daily  contact  with 
his  sweeping,  all-compelling  force,  his  might  of  temperament, 
his  swiftness  (rarely  found  with  such  might),  his  insight,  tact 
and  subtlety,  was  to  receive  an  imprint  never  to  be  effaced. 
My  education  would  have  been  but  a  thin  and  poor  thing  had 
I  missed  that  great  experience.  The  things  he  did  for  me  in 
other  practical  ways,  even  gratitude  cannot  enumerate  or 
remember.  It  seemed  to  me  that  he  could  not  find  anv  one 
near  him  without  interesting  himself  in  his  fortunes  and  his 
fate. 

"  You  cannot  expect,  then,  from  me  a  critical  analysis  and 
estimate.  I  could  not  sit  coldly  down  to  measure  and  weigh 
his  qualities,  or  "  peep  and  botanize  "  upon  his  grave.  He  was 
my  dear  and  honored  friend.  I  can  do  little  more  that  repeat 
that. 

"  Some  of  his  qualities,  however,  were  manifest  to  any  one 
who  knew  him  well.  He  needed  the  excitement  of  advocacy 
or  of  some  practical  end  to  awaken  his  insight.  But  when  it 
was  awakened  there  was  no  depth  of  speculation  or  research 
which  he  was  not  ready  and  more  than  able  to  souiid.  His 
work  may  not  always  have  had  the  neatness  of  smaller  minds, 
but  it  brought  out  deeply  hidden  truths  by  some  invisible 
radiance  that  searched  things  to  their  bones. 

''  He  seemed  to  like  to  take  great  burdens  upon  himself.  Not. 
merely  when  there  was  a  corresponding  reward,  but  when  his 
feelings  were  touched,  as  well.     He  was  a  model  in  his  bearing 
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with  clients.  How  often  have  I  seen  men  come  to  him  borne 
down  by  troubles  which  they  found  too  great  to  support,  and 
depart  with  light  step,  having  left  their  weight  upon  stronger 
shoulders.  But  while  his  calm  manner  made  such  things  seem 
trifles,  he  took  them  a  good  deal  on  his  nerves.  I  saw  the 
ends  of  his  fingers  twitch  as  he  quietly  listened  and  advised. 
He  never  shunned  anxiety,  and  anxiety  is  what  kills. 

'^  His  swiftness  and  tact,  which  I  have  mentioned,  made  him 
great  in  cross-examination,  the  command  of  which  the  late 
Mr.  Durrant  used  to  call  the  highest  gift  of  a  lawyer.  A  large 
part  of  the  cross-examination  which  I  hear,  even  from  able 
men,  seems  to  me  to  waste  time  and  often  to  hurt  their  case. 
Mr.  Shattuck,  while  he  was  in  the  habit  of  trying  cases,  rarely 
made  a  mistake.  He  saw  the  bearing  of  every  answer  on 
every  part  of  the  evidence.  If  by  any  chance  he  got  an 
unexpected  reply,  he  adjusted  himself  to  it  in  a  flash,  and  met 
it  by  a  new  approach  from  some  remote  side.  He  could  bring 
out  the  prejudices  that  unfitted  a  witness  for  just  this  case, 
and  yet  leave  his  general  value  and  his  personal  feelings 
untouched,  with  a  delicacy,  clearness  and  force  that  left  me 
simply  astounded. 

"At  the  time  to  which  I  refer,  when  I  first  knew  him  and 
while  he  still  tried  many  cases,  he  was  a  great,  man  with  the 
jury  in  every  way.  His  addresses  carried  everything  before 
them  like  a  victorious  cavalry  charge,  sometimes,  as  it  seemed 
to  me,  sweeping  the  judge  along  with  the  rest  in  the  rout. 
Latterly  his  most  successful  appearances  were  in  arguments  of 
law.  He  had  learned  the  all  too  rarely  learned  lesson  of 
pointed  brevity.  In  a  few  luminous  words  he  went  to  the 
bottom  of  his  question,  and  then  took  his  seat.  In  short,  I 
know  of  no  form  of  forensic  effort  in  which  at  some  time  in 
his  career  he  had  not  reached  as  high  a  point  as  I  personally 
ever  have  seen  attained. 

*'  He  was  no  less  eminent  in  his  work  out  of  court.  He  was 
one  of  the  wisest  and  most  far-seeing  of  advisers.  I  know  of 
splendidly  victorious  men  who  have  said  that  but  for  his  help 
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when  the  battle  was  turning  against  them  thev  would  have 
gone  down  in  the  fight. 

^^But  that  great  vitality  found  oniy  a  partial  outlet  and 
expression  in  the  law.  He  liked  to  ride  and  driye  and  sail  and 
farm,  and  at  times  to  talk.  His  fondness  for  farming  was  a 
noticeable  feature.  I  think  he  had  a  sympathy  with  the  great, 
quiet  forces  which  he  saw  at  work,  and  a  sympathy  with  the 
animals  of  the  farm.  Also  the  visible  return  which  the  earth 
makes  for  labor  pleased  him.  It  made  him  realize  that  he  was 
adding  to  the  world's  stores. 

^^  I  have  had  much  delight  in  his  companionship.  Whether 
driving  over  the  sandy  roads  of  the  Cape,  or  sailing  in  his 
yacht,  or  dining  at  his  house,  or  at  some  later  and  less  regular 
entertainment  in  the  garret  in  which  I  used  to  live,  he  had  a 
kind  of  benevolence  beaming  in  his  face  and  heart  which  gave 
unction  to  enjoyment. 

"People  often  speak  of  correcting  the  judgment  of  the  time 
by  that  of  posterity.  I  think  it  is  quite  as  true  to  say  that  we 
must  correct  the  judgment  of  posterity  by  that  of  the  time. 
A  small  man  may  be  remembered  for  some  little  felicity  which 
enabled  him  to  write  a  successful  Ivric,  or  in  some  wav  to 
charm  the  senses  or  emotions  of  a  world  always  readier  with 
its  rewards  for  pleasures  than  for  great  thoughts  or  deeds.  But 
I  know  of  no  true  measure  of  men  except  the  total  of  human 
energy  which  they  embody — counting  everything,  with  due 
allowance  for  quality,  from  Nansen's  power  to  digest  blubber 
or  to  resist  cold,  up  to  his  courage,  or  to  Wordsworth's  power 
to  express  the  unutterable,  or  to  Kant's  speculative  reach. 
The  final  test  of  this  energy  is  battle  in  some  form — actual 
war — the  crush  of  Arctic  ice — the  fight  for  mastery  in  the 
market  or  the  court.  Many  of  those  who  are  remembered 
have  spared  themselves  this  supreme  trial,  and  have  fostered  a 
faculty  at  the  expense  of  their  total  life.  It  is  one  thing  to 
utter  a  happy  phrase  from  a  protected  cloister;  another  to 
think  under  fire — to  think  for  action  upon  which  great  interests 
depend.     The  most  powerful  men  are  apt  to  go  into  the  melee 
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and  fall  or  come  out  generals.  The  great  problems  are  ques- 
tions of  here  and  now.  Questions  of  here  and  now  occupy 
nine  hundred  and  ninety-nine  one- thousandths  of  the  ability 
of  the  world — and  when  the  now  has  passed  and  has  given 
place  to  another  now,  the  heads  and  hands  that  built  the 
organic  structure  of^  society  are  forgotten  from  the  speech  of 
their  fellows,  and  live  only  in  the  tissue  of  their  work. 

'^  Such  may  be  the  fate  of  the  man  whom  to-day  we  remember 
and  honor.  But  remembered  or  forgotten,  few  indeed,  I 
believe,  of  those  whom  I  have  seen  have  counted  for  as  much 
in  the  hardest  work  of  the  day.  I  do  not  regret  that  it  should 
be  known  by  few.  What  is  any  remembrance  of  men  to  our 
high  ambition  ?  Sooner  or  later  the  race  of  men  will  die ;  but 
we  demand  an  eternal  record.  We  have  it.  What  we  have 
done  is  woven  forever  into  the  great  vibrating  web  of  the  world. 
The  eye  that  can  read  the  import  of  its  motion  can  decipher 
the  story  of  all  our  deeds,  of  all  our  thoughts.  To  that  eye  I 
am  content  to  leave  the  recognition  and  the  memory  of  this 
great  head  and  heart." 

DARWIN  E.  WARE. 

Darwin  E.  Ware  died  at  Boston,  on  April  -2,  1897,  after 
an  illness  of  less  than  two  days,  from  cerebrospinal  meningitis. 
Mr.  Ware  was  born  in  Salem,  Massachusetts,  February  11, 
1881.  His  childhood  years  were  spent  on  a  farm  with  his 
brother,  Mr.  Benjamin  Ware,  who  continued  farming  up  to  a 
recent  date  on  what  is  known  as  the  old  Ware  farm,  between 
Salem  and  Marblehead.  Darwin,  after  graduating  from  the 
Salem  public  schools,  was  prepared  for  Harvard,  where  he  was 
graduated  in  the  class  of  185'2.  Later  he  completed  his  course 
in  the  Harvard  Law  School,  standing  high  in  his  class.  After 
graduating  he  studied  law  in  the  oflSce  of  Charles  Theodore 
and  T.  II.  Russell,  and  was  admitted  to  the  bar  in  1856.  A 
few  years  later  he  opened  an  oflSce  on  Court  street,  and  in  the 
early  sixties  had  an  oflSce  conjointly  with  Mr.  Henry  A.  Clapp. 
After  Mr.  Clapp  entered  the  service  of  the  Supreme  Court, 
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some  twenty-two  years  ago,  Mr.  Ware  continued  the  practice 
of  law  on  his  own  account.  He  was  especially  successful  in 
his  profession,  having  in  charge  many  important  trusts.  As 
a  Republican,  he  was  a  member  of  the  State  House  of  Repre- 
sentatives in  18G8,  and  a  State  Senator  in  1864  and  1805. 
From  1866  to  1874  he  was  a  member  of  the  Massachusetts 
Harbor  Commission. 

Mr.  Ware  had  practiced  extensively  in  the  United  States 
Courts,  where  he  stood  high  as  an  authority  of  the  Federal 
laws  concerning  customs  revenue  and  shipping.  As  an  author- 
ity in  these  matters,  he  received  recognition  from  the  United 
States  Secretary  of  the  Treasury,  McCulloch,  in  1866,  when 
the  latter  appointed  him  one  of  the  two  commissioners  for  the 
codification  of  the  customs  revenue  and  shipping  laws.  Mr. 
Ware  served  on  this  Commission  from  .1866  to  1874,  when  he 
resigned.  He  continued  actively  in  the  profession  of  law,  and 
during  the  past  twenty  years  had  been  among  tlie  most 
respected  as  well  as  the  most  accomplished  of  the  gentlemen 
at  the  head  of  the  American  Bar  and  Boston  Bar  Associations. 

During  the  Hayes  administration  Mr.  Ware  became  one  of 
the  most  zealous  advocates  for  reform  in  the  civil  service,  and 
was  among  the  pioneers  who  organized  the  Civil  Service 
Reform  Association,  and  was  among  its  earliest  presidents. 
He  was  also  active  in  the  organization  of  the  New  England 
Tariff  Reform  League,  as  well  as  the  Massachusetts  Tariff 
Reform  Club. 

He  was  a  member  of  the  Unitarian  and  St.  Botolph  Clubs, 
the  American  and  the  Boston  Bar  Associations,  as  well  as  of 
several  social  and  literary  organizations.  At  the  same  time  he 
gave  much  of  ^is  energy  and  effort  in  the  line  of  charity,  in 
connection  with  which  work  he  was  identified  with  many  of 
the  leading  charitable  organizations  throughout  the  State. 
He  was  a  member  of  the  Board  of  Overseers  of  Harvard  Uni- 
versity for  many  years,  beginning  with  his  first  term  in  1866, 
when  he  was  appointed  an  Overseer  when  scarcely  thirty-five 
years  old. 
35 
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MICHIGAN. 
GEORGE  HOWARD  LOTHROP. 

George  Howard  Lothrop,  the  second  and  eldest  surviving 
son  of  George  Van  Ness  Lothrop  and  Almira  (Strong)  Lothrop, 
was  born  at  Detroit,  Michigan,  April  18,  1850,  and  died  at 
that  City,  November  21,  1896. 

He  entered  the  University  of  Michigan  in  the  fall  of  1866, 
having  received  a  preliminary  training  in  tiie  public  schools 
of  Detroit.  At  the  end  of  his  sophomore  year  he  left  the 
University  of  Michigan  and  entered  Cornell  University,  then 
recently  founded,  from  which  latter  institution  he  gradu- 
ated in  1870.  After  leaving  college  he  entered  a  law  office 
and  began  the  study  of  law,  and  was  admitted  to  the  Bar 
about  three  years  later.  For  many  years  his  practice  was  a 
general  practice,  and  the  training  then  received  he  afterwards 
regarded  as  of  the  greatest  value  to  him  in  his  practice  of  his 
special  branch  of  the  profession. 

A  natural  love  of  mechanics  led  him  towards  patent  law, 
and  for  a  number  of  years  past  he  devoted  himself  entirely  to 
patent  causes.  For  so  young  a  man,  Mr.  Lothrop  had  at- 
tained considerable  distinction  in  his  chosen  branch  of  the  pro- 
fession. During  his  illness  and  at  his  death  the  Judges  before 
whom  he  had  practiced  during  his  lifetime,  and  his  associates 
at  the  patent  Bar  very  generally  expressed  their  high  opinion, 
both  of  his  professional  ability  and  his  absolute  and  unswerv- 
ing integrity. 

Mr.  Lothrop's  death  followed  an  illness  of  about  a  month, 
and  was  due  to  heart  trouble,  caused  largely  by  overwork. 
Early  in  1885,  President  Cleveland  offered  the  position  of 
Commissioner  of  Patents  to  Mr.  Lothrop,  but  he  declined  it,  for 
the  reason  that  he  was  interested  personally  as  well  as  profes- 
sionally in  several  important  applications  then  pending  before 
the  Patent  Office,  upon  which  he  might  be  called  to  exercise 
his  judgment. 
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He  was  appointed  by  Mayor  Pingree  upon  the  first  Public 
Lighting  Commission  of  Detroit,  and  the  eflSciency  of  the 
present  lighting  plant  of  that  City  is  very  largely  due  to  Mr. 
Lothrop's  efforts.  Other  than  this,  he  never  held  political 
office.  lie  was  a  Democrat  in  politics,  adhering  to  the  '^  gold 
Democratic  standard  "  during  the  recent  campaign, 

Mr.  Lothrop  married  in  November,  1880,  Fannie,  daughter 
of  the  late  Hon.  John  Owen,  of  Detroit.  Three  daughters 
were  born  of  his  marriage,  of  whom  two,  with  his  widow,  sur- 
vive him. 


MISSISSIPPI. 

LOCK  E.  HOUSTON. 

Lock  E.  Houston,  died  at  Aberdeen,  Mississippi,  on  January 
22,  1897.  He  was  of  Scotch-Irish  ancestry  and  was  born  in 
Knox  county,  Tennessee,  in  1814.  His  parents  died  when 
he  was  quite  young,  leaving  him  poor  and  uneducated,  to  wage 
life's  battle  alone.  The  first  record  in  his  historv  as  to  his 
intentions  in  life  is  a  fitting  one  with  its  closing ;  when  he  was 
fourteen  years  of  age  he  determined  to  be  an  educated  man. 
Places  and  opportunities  at  this  early  day  in  his  county  were 
but  very  few,  so,  rather  than  waste  moments  and  fail  in  his 
ambition,  he  betook  himself  to  learning  the  blacksmith's  trade 
in  order  to  obtain  means  sufficient  for  the  first  step  of  his 
purpose — an  education.  He  was  a  success  in  the  legal  profes- 
sion, for  it  was  not  many  years  before  he  had  taken  a  regular 
course  of  study  in  the  University  of  Tennessee,  where  he 
graduated.  He  then  moved  to  Greene  county,  Alabama,  where 
he  taught  school  and  studied  law  under  the  direction  of  Messrs. 
Murphy  &  Jones,  of  Eutaw,  Alabama.  After  qualifying  himself 
for  practice,  he  settled  in  Aberdeen,  Mississippi.  Three  years 
after  he  settled  there  he  was  elected  to  the  legislature.  After 
his  term  in  the  legislature  expired  he  was  appointed  a  circuit 
judge.     During  the  war  he  was  speaker  of  the  house  of  repre- 
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sentatives,  and  afterwards  was  elected  a  member  of  the  consti- 
tutional convention  called  during  President  Johnson's  admin- 
istration to  frame  a  new  constitution  for  the  State  of  Mississippi. 
In  1875,  that  trying  reconstruction  period,  he  was  offered  the 
position  of  one  of  the  supreme  court  judges  of  the  State, 
which  he  declined.  In  1876  he  was  again  urged  to  permit  his 
name  to  be  placed  before  the  convention  of  the  Democratic 
party  for  a  nomination  to  congress,  which  he  refused.  lie 
was  elected  one  of  the  Vice-Presidents  of  the  American  Bar 
Association. 


NEW  YORK. 

MORRIS   GOODHART. 

Morris  Goodhart  was  born  in  Amsterdam,  Holland,  August 
7,  1838,  and  came  to  this  country  in  1843  with  his  parents. 
He  entered  the  Yale  Law  School  in  1865  and  was  graduated 
with  the  Class  of  '67.  He  was  Clerk  of  the  City  Court  of 
New  Haven  for  two  years  and  in  1869  came  to  New  York 
City,  where  he  remained  in  the  practice  of  the  law  until  his 
death,  on  February  6,  1897.  In  1871  he  married  a  daughter 
of  Judge  Joachimsen  and  left  her  at  his  death  surviving  him 
with  five  sons  and  two  daughters.  He  was  President  of  the 
Hebrew  Sheltering  Guardian  Society  of  New  Y^ork  (Orphan 
Asylum)  at  the  time  of  his  death  and  was  also  connected  with 
many  other  charitable  organizations.  He  took  a  prominent 
part  in  the  settlement  of  the  legal  complications  in  which  the 
adoption  of  the  new  Constitution  involved  the  sectarian  char- 
itable societies  of  the  State  of  New  York. 

ROBERT  SEWELL. 

Robert  Sewell  was  born  in  Castlebar,  Ireland,  October  2, 
1831.  On  his  father's  side  he  was  of  English,  and  on  his 
mother's  of  Irish  descent.     He  was  left  an  orphan  in  early 
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childhood,  and  for  a  short  time  was  supported  by  his  mother's 
rehitives,  and  took  a  course  in  Queen's  College.  Belfast.  But 
attracted  by  the  opportunities  offered  by  the  United  States, 
and  full  of  ambition  for  success,  he  came  to  New  York  in 
1849,  and  went  into  tlie  employ  of  Frederick  S.  Winston, 
who  was  then  a  dry  goods  man.  The  friendship  then  formed 
lasted  until  Mr.  Winston's  death. 

Sewell  continued  in  business  until  1860.  The  same  ambi- 
tion that  brought  him  to  this  country  induced  him  to  study 
law,  and  in  1800  he  was  admitted  to  the  Bar  of  the  State  of 
New  York.  Many  of  those  with  whom  he  had  become 
acquainted  in  business  became  his  clients.  His  active,  resolute 
temper,  his  quickness  of  apprehension,  his  fertility  of  resource, 
combined  with  indefatigable  industry,  enabled  him  to  build  up 
a  large  practice. 

He  was  for  many  years  counsel  for  the  New  York  Stock 
Exchange,  and  for  the  Mutual  Life  Insurance  Company  of 
which  his  old  friend  Winston  has  become  the  President. 

He  was  counsel  in  many  cases  of  great  importance,  among 
them  those  growing  out  of  the  consolidation  of  the  Western 
Union  Telegraph  Company  with  the  Atlantic  &  Pacific  and 
American  Union  Telegraph  Companies ;  the  case  of  Astor  vs. 
The  Arcade  Railway,  in  which  the  right  of  the  defendant  to 
construct  an  underground  railroad  in  Broadway  in  New  York 
City  was  drawn  in  question ;  the  litigation  that  grew  out  of 
the  consolidation  of  the  Metropolitan  and  of  the  Third  Avenue 
Railroad  Companies  in  the  city  of  New  York ;  and  the  New 
Y'ork  Cable  Railway  litigation.  He  was  one  of  the  founders 
of  the  Bar  Association  of  the  city  of  New  York. 

He  was  an  enthusiastic  supporter  of  the  Union  cause  during 
the  late  Civil  War,  and  served  as  Lieutenant  Colonel  and  Aide- 
de-camp  to  Governor  Alden,  of  New  Jersey. 

His  brother,  William  Joyce  Sewell,  is  now  United  States 
Senator  from  that  state. 
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OHIO. 

FRANK  HUNT  HURl). 

Frank  Hunt  Ilurd  was  born  in  Mt.  Vernon,  Ohio,  Decem- 
ber 25th,  1840,  and  died  at  Toledo,  Ohio,  July  10th,  ISW. 
His  father  was  the  Hon.  R.  C.  Hurd,  at  one  time  Judge  of 
the  Court  of  Common  Pleas  of  Knox  County,  Ohio,  and 
author  of  ''  Hurd  on  Habeas  Corpus,"  Mary  B.  Hurd,  his 
mother,  was  the  daughter  of  D.  S.  Norton  and  sister  of  D.  S. 
Norton,  Jr.,  United  States  Senator  from  Minnesota.  Frank 
Hurd's  early  education  was  personally  superintended  by  his 
father.  He  entered  Kenyon  College,  Gambler,  Ohio,  and 
graduated  in  the  class  of  1858,  at  the  age  of  17.  He  studied 
law  in  his  father's  oflBce  and  was  admitted  to  the  Bar  in  1861,  at 
the  age  of  21.  In  18G3,  he  was  elected  prosecuting  attorney 
of  his  native  county.  In  1866  he  was  elected  to  the  Ohio 
Senate,  and  at  this  time  prepared  a  criminal  code  that  was 
eventually  enacted  into  a  law  by  the  Ohio  legislature,  a  fea- 
ture of  which  code  was  permitting  the  accused  to  testify. 
Ohio,  at  his  suggestion,  was  among  the  first  States  to  adopt 
this  provision,  which  has  now  become  nearly  universal.  Hurd 
moved  to  the  growing  city  of  Toledo  in  1869,  and  at  once 
secured  a  place  among  the  promising  attorneys  of  the  Lucas 
County  Bar.  He  was  elected  City  Solicitor  of  Toledo  in  1871 
and  was  re-elected  in  1873.  He  was  elected  to  Congress  in 
1874,  1878,  and  1882.  At  his  very  first  appearance  in  Con- 
gress, he  at  once  attracted  attention  by  his  eloquent  and 
thorough  mastery  of  constitutional  law.  During  his  first 
term  in  Congress,  he  revised  and  republished  his  father's  work 
on  Habeas  Corpus,  and  also  published  a  work  on  homestead 
and  other  exemptions.  During  his  congressional  career,  he 
became  noted  over  the  country  as  the  great  exponent  of  Free 
Trade,  advocating  taking  all  restrictions  from  trade  except  a 
tariff  for  revenue  and  the  freest  possible  commercial  relations 
between  the  United  States  and  all  other  countries. 
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His  advocacy  of  this  doctrine  and  the  eloquent  way  in  which 
he  presented  it  both  on  the  stump  and  in  the  halls  of  Congress 
will  give  him  enduring  fame.  From  the  time  he  retired  from 
Congress  in  1884  to  the  time  of  his  death,  he  devoted  himself 
actively  and  exclusively  to  the  practice  of  his  profession. 

The  memorial  of  the  Lucas  County  Bar  says:  "  He  did  his 
work  throughly  and  conscientiously.  He  enjoyed  the  prepa- 
ration of  his  cases  and  delighted  in  the  excitement  and  con- 
flict of  the  trial.  His  power  to  sway  a  jury  or  public  audi- 
ence was  of  the  very  highest  order.  His  personal  pressure 
on  such  occasions  was  dignified,  commanding,  animated  and 
fascinating.  .  His  arguments  to  the  jury  were  short,  not 
usually  occupying  more  than  half  or  three  quarters  of  an 
hour,  and  were  models  of  orderly  sequence,  linguistic  purity 
and  logical  reasoning.  His  audience  felt  his  magnetic  quali- 
ties the  moment  he  opened  his  lips." 

In  all  relations  of  life  he  was  a  genial,  whole-souled  man  ; 
never  in  all  his  political  career  did  he  indulge  in  personalities. 
To  the  poor  he  was  always  ready  to  give  freely  both  of  his 
purse  and  time.  He  became  a  member  of  the  Catholic 
Church  in  1869  and  remained  steadfast  in  his  loyalty  to  that 
faith.  Dying  after  a  few  days  illness  in  the  chosen  city  of 
his  labors,  his  bodv  was  removed  to  his  native  town  and  amid 
the  scenes  of  his  boyhood  was  laid  to  rest  beside  his  dis- 
tinguished father  and  accomplished  mother. 

He  was  one  of  nature's  nobremen  and  a  man  of  whose  pre- 
sonal  acquaintance  any  one  might  be  proud.  To  young  men 
commencing  the  battle  of  life,  he  was  a  tower  of  strength  to 
which  they  could  cling,  certain  of  protection  at  all  times. 
President  McKinley  on  learning  of  his  death  said  of  him : 
"  He  was  a  brave,  able,  honest  man,  always  having  the  cour- 
age of  his  convictions,  a  manly  adversary  and  a  steadfast 
friend.  My  service  with  him  in  the  National  House  of  Rep- 
resentatives attached  me  greatly  to  him  and  there  I  came  to 
know  and  appreciate  the  great  qualities  which  distinguished 
him  and  for  which  he  will  be  remembered.     I  deeply  mourn 
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his  death  and  share  in  the  sorrow  felt  hy  the  people  of  Toledo 
and  the  State  of  Ohio  over  the  death  of  the  great  citizen, 
statesman  and  orator."  Peace  to  his  ashes,  and  rest,  gentle 
rest  to  his  great  soul. 


PENNSYLVANIA. 
ARTHUR  BIDDLE. 

Arthur  Biddle  died  at  the  Garden  Hotel,  Atlantic  City,  on 
March  8th,  1897,  in  the  forty-fifth  year  of  his  age.  He  was 
the  youngest  son  of  the  late  George  W.  Biddle,  for  many  years 
the  leader  of  the  Philadelphia  Bar. 

After  graduating  from  Yale  College  in  1873,  he  studied  law 
in  the  office  of  his  father,  and  suhsequently  became  a  member 
of  the  firm  of  Biddle  &  Ward,  of  which  his  father  was  the 
senior  member.  Although  actively  engaged  in  the  practice  of 
his  profession,  he  found  time  to  pay  the  debt  which  every  law- 
yer is  said  to  owe  to  his  profession,  and  published  in  1882  (in 
conjunction  with  his  brother,  George  Biddle)  a  short  treatise 
on  the  Law  of  Stock  Brokers,  which  was  followed  in  1884  by 
a  small  volume  on  the  Law  of  Warranties  in  the  Sale  of  Chat- 
tels, the  first  American  book  upon  that  subject.  In  1893  he 
published  two  large  volumes  upon  the  Law  of  Insurance,  which 
received  the  unanimous  commendation  of  the  profession,  both 
in  England  and  America. 

Mr.  Biddle  was  an  accomplished  lawyer,  original  and  acute 
in  argument,  and  illuminated  the  learning  of  the  books  with 
the  most  keen  and  penetrating  criticism.  Although  firm  in 
opinion  and  courageous  in  the  expression  of  it,  he  nevertheless 
was  wholly  free  from  intolerance  and  prejudice,  and  he  yielded 
a  ready  and  loyal  acquiescence  in  the  views  of  others  when 
they  successfully  appealed  to  his  convictions.  A  somewhat 
remarkable  faculty  of  viewing  every  question  from  innumer- 
able different  standpoints  gave  to  his  work  a  completeness 
quite  unusual  in  arguments,  at  the  bar  or  elsewhere,  while  the 
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same  faculty,  coupled  witli  a  rare  love  of  humor,  and  wide 
reading  in  almost  every  department  of  human  knowledge, 
added  a  charm  to  his  written  and  spoken  language  which  made 
him  conspicuous  in  the  community  in  which  he  lived. 

Mr.  Biddle's  political  affiliations  rendered  it  impossible  for 
him  to  hold  any  public  office  in  a  Republican  city  and  state, 
but  he  always  took  an  intense  interest  in  public  affairs,  and  was 
at  one  time  the  Democratic  candidate  for  City  Solicitor.  In 
other  ways,  however,  he  rendered  valuable  services  to  the  pub- 
lic, acting  for  some  time  as  a  Director  of  the  Public  Schools, 
and  subsequently  as  a  member  of  the  leading  educational  and 
charitable  institutions  of  the  city,  to  which  he  freely  gave  his 
time  and  money. 

To  his  personal  character  the  highest  tribute  of  praise  can 
be  accorded.  Courteous  and  considerate  in  his  business  and 
social  intercourse ;  generous  to  the  shortcomings  of  other?, 
though  exacting  the  highest  degree  of  personal  integrity  from 
himself;  exceptionally  fortunate  and  happy  in  his  domestic 
relations,  he  perhaps  realized  as  closely  as  any  man  the  poet's 
ideal  of  a  man,  ^'hite^jer  vltae,  sc  ele  risque  pur  us.  ' 


VIRGINIA. 
JOHN  RANDOLPH  TUCKER. 

John  Rand'^lph  Tucker  was  born  in  Winchester,  Virginia, 
on  the  24th  day  of  December,  ltS23,  and  died  in  Lexington, 
Virginia,  February  13,  18^7. 

His  father  was  Ilenrv  Saint  Geortre  Tucker,  sometime  Presi- 
dent  of  the  Court  of  Appeals  of  Virginia,  and  a  professor 
of  law  in  the  Universitv  of  Virijinia,  and  author  of  *' Tucker's 
Commentaries."  His  grandfather  was  Saint  George  Tucker, 
a  Judge  of  the  General  Court  of  Virginia,  a  member  of  the 
Court  of  Ap|)eals  of  Virginia,  Judge  of  the  District  Court  of 
the  United  States  for  the  District  of  Virginia,  professor  of  law 
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in   William    and    Mary    College,    and    author   of  *'  Tucker's 
Blackstone." 

Mr.  Tucker  was  educated  at  the  Winchester  Academv  and 
at  the  University  of  Virginia.  At  the  latter  institution  he 
was  distinguished  for  his  proficiency  in  the  higher  mathematics, 
and  after  completing  his  academic  course  he  graduated  in  the 
Law  School,  and  at  once  entered  upon  the  practice  of  his  j)ro- 
fession  in  Richmond,  Virginia,  in  1844.  After  remaining  two 
years  in  Richmond  he  removed  to  Winchester,  where  he 
formed  a  partnership  with  Robert  Y.  Conrad,  and  continued 
in  practice  in  that  part  of  the  State  until  1857,  when  he  was 
elected  Attorney  General  of  Virginia,  and  returned  to  Rich- 
mond, lie  retained  the  office  of  Attorney  General,  by  suc- 
cessive re-elections,  until  1865,  during  which  period  he  enjoyed 
a  large  private  practice  in  the  Court  of  Appeals,  and  was 
officially  engaged  in  many  important  cases,  at  home  and 
abroad.  From  1865  to  1869  he  resided  in  Loudoun  County, 
Virginia,  where  he  was  in  partnership  with  Burr  P.  Noland. 
In  the  latter  year  he  was  appointed  counsel  for  the  Baltimore 
and  Ohio  Railroad  Company,  and  for  nearly  a  year  was  closely 
engaged  in  Baltimore,  when  he  was  called  to  the  chair  of  Con- 
stitutional and  International  Law  in  Washington  and  Lee  Uni- 
versity, of  which  General  Robert  E.  Lee  was  the  president. 
Four  years  after  his  installation  in  this  congenial  position,  he 
was,  without  his  knowledge,  nominated  as  the  candidate  of 
the  Democratic  Party  of  the  Lexington  District,  and  accord- 
ingly elected,  as  the  Representative  in  Congress  from  that 
District.  He  accepted  and  took  his  seat,  and  for  six  successive 
terms  was  re-elected,  until  in  1887  he  declined  renomination, 
and  then  voluntarily  withdrew  from  active  political  life,  and 
after  a  brief  interval  was  recalled  to  his  chair  in  the  University 
at  Lexington.  He  was  succeeded  in  Congress,  as  he  has  since 
been  succeeded  in  his  professional  chair,  by  his  son,  Henry 
St.  George  Tucker,  who  is  the  fourth  in  descent  of  his  line  in 
Congress  and  the  Schools  of  Law  of  his  native  State. 
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Mr.  Tucker's  career  in  Congress  is  now  part  of  the  public 
history  of  the  country.  lie  soon  achieved  conspicuous  dis- 
tinction for  the  extent  and  thoroughness  of  his  learning,  his 
wisdom  in  council,  his  power  and  skill  in  debate,  and  his 
unvarying  courtesy,  frankness  and  undaunted  courage.  Kroiu 
1883  to  1887  lie  was  Chairman  of  the  Judiciary  Couiniittco, 
for  eight  years  a  member,  and  for  some  time  Chairman  of  tlio 
Ways  and  Means  Committee,  and  at  all  times  took  an  earnest 
and  intelligent  interest  in  the  measures  of  public  concern 
betore  the  House.  Ilis  principal  speeches  were  on  the  Tnrifl', 
The  Chinese  Question,  and  on  Troops  at  the  Polls.  Ilis 
debate  with  Mr.  Blaine  attracted  the  attention  of  the  country. 

Mr.  Tucker  was  the  author  of  many  interesting  and  instruc- 
tive papers,  some  of  which  were  read  before  the  American  liar 
Association,  of  which  he  was  the  President  in  ISOi-i,  and  before 
the  Social  Science  Congress.  In  October,  1888,  he  delivered 
before  the  Centennial  meeting  of  the  Synod  of  the  Presbyterian 
Church  of  Virginia,  an  address  on  the  *' Influence  of  Pres- 
byterian Polity  on  Civil  and  Religious  Liberty  in  Virginia." 

Mr.  Tucker  came  to  the  Bar  munificently  equipped  for  the 
successful  discharge  of  its  varied  and  exacting  duties.  A  dis- 
position and  temper  of  mind  that  made  association  with  him, 
in  any  relation,  a  positive  delight,  softened  the  asperities  of 
forensic  controversy  and  made  pleasant  the  paths  of  judicial 
investigation,  and  charmed  jurors  into  forgetfulness  of  their 
enforced  contribution  to  the  cause  of  justice.  With  *'  the  fas- 
cinating eye"  of  Scarlett,  and  the  wondrous  charm  of  voice 
and  manner  that  made  Erskine  well  nigh  irresistible  before 
court  and  jury,  Mr.  Tucker  from  his  earliest  life,  grappled  to 
himself  with  hooks  of  steel  the  companions  of  his  boyhood, 
his  youth,  and  his  maturer  years.  But  behind  the  manly 
beauty  of  countenance,  the  musical  voice,  the  winning  manner, 
and  the  ceaseless  flow  of  delightful  humor  and  brilliant  wit, 
resided  the  more  substantial  virtues  of  a  spirit  that  never 
quailed  before  the  face  of  man ;  that  defied  temptation  and 
de?»pised  fear:  that  opposed  to  all  alluring  influenc^-san  integ- 
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rity  that  knew  no  corruption ;  a  broad  and  robust  charity  that 
vaunted  not  itself,  was  not  puffed  up,  that  thought  no  evil, 
rejoiced  not  in  iniquity  but  rejoiced  in  the  truth.  Unselfish- 
ness and  disinterestedness  characterized  his  observance  of  all 
the  relations  of  life.  He  never  sought  personal  preferment, 
and  never,  in  a  long  and  brilliant  professional  career,  allowed 
the  expectation  of  pecuniary  gain  to  operate  in  any  degree  as 
a  stimulus  to  his  activity  or  endeavor. 

Few  men  in  the  profession  have  brought  to  the  study  of  the 
law  a  mind  so  carefully  and  thoroughly  prepared  for  the  acute 
discernment  and  accurate  application  of  the  principles  which 
underlie  the  different  systems  of  jurisprudence.  Few  have  so 
thoroughly  digested  or  so  scientifically  expounded  those  prin- 
ciples. II is  mental  organism  was  so  virile  in  its  constituents, 
so  nice  in  their  adjustment,  so  free  in  all  its  operations  from 
the  disturbinix  influences  of  affection  or  desire,  that  it  found 
satisfaction  only  in  the  truth.  Its  energies  were  never  ener- 
vated by  idle  dreams,  or  atrophied  by  pernicious  indolence. 
In  the  investigation  of  problems  in  philosophy,  in  law  or  in 
physical  science  there  was  no  haziness  of  view,  no  confusion 
of  tliought,  no  break  in  the  continuity  of  pursuit,  to  obscure 
for  a  moment  the  principle  invoked.  His  perspicuity  was 
unerring,  and  the  exquisite  training  of  his  faculties  induced 
an  orderly  method  of  argument,  in  such  sort  that  the  conclu- 
sion reached  appeared  too  obvious  to  be  disputed.  This  was 
conspicuous  in  the  lecture  room,  where  as  a  teacher  of  law 
Mr.  Tucker  unveiled  the  mysteries  of  the  science  with  such 
clearness  and  order  as  to  encourage  and  stimulate  the  student 
by  the  ease  with  which  his  attention  was  rewarded.  His  mind 
was  eminently  analytic.  It  appeared  to  contain  some  powerful 
solvent  by  which  all  matter  brought  within  its  reach  was 
reduced  to  its  original  elements.  Sophistry  could  not  evade, 
nor  fallacy  elude,  the  touch  of  his  Ithuriel  spear.  Hundreds 
of  those  who  sat  under  his  teachings,  in  the  lecture  room,  at 
the  bar,  and  in  the  halls  of  Congress,  do  now  attest  the  power 
of  his  moral  and  his  intellectual  life.     His  memorial  work  will 
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be  his  exposition  of  the  Constitution  of  the  United  States,  tlie 
manuscript  of  wliich  was  left  at  his  death  almost  ready  for 
the  hands  of  the  printer,  and  which,  it  is  to  be  hoped,  will 
soon  be  published  under  the  direction  of  his  son.  The  do«:ree 
of  LL.  D.  was  conferred  on  him  both  bv  Yale  and  Harvard 
Universities. 

The  simple  epitaph  upon  his  tombstone  but  expresses  the 
thought  of  all  who  enjoyed  the  privilege  of  his  friendship : 
'*  I  thank  my  (iod  upon  every  remembrance  of  thee." 


WISCONSIN. 
THOMAS  R.  HUDD. 

Thomas  R.  Hudd  was  born  in  Buffiilo,  New  York,  in  1S;^5, 
and  died  at  Green  Bay,  Wisconsin,  on  June  2*2,  1SIH>,  at 
the  age  of  61  years.  He  was  the  son  of  an  English  ('ou])le  of 
good  family,  being  a  lineal  descendant  of  General  Ilarrisini, 
an  advisor  and  colleague  of  Cromwell  and  one  of  thi*  jiidtios 
who  condemned  Charles  I  to  death.  When  he  was  but  seven 
years  old  his  father  died  and  soon  after  the  widow  moved  with 
her  family  to  Chicago  where  Thomas  attended  school  until  ho 
was  fifteen  years  old  when  he  went  to  work  on  the  old  Chicago 
Evening  Journal.  He  learned  the  printers'  trade  and  stuck 
to  it  until  1853  when  his  mother  married  and  moved  to 
Neenah,  Wisconsin,  when  he  became  a  student  at  Lawrence 
University,  at  Appleton,  While  there  he  helped  earn  his  way 
by  setting  type  in  the  oflSce  of  the  Appleton  Crescent.  In 
1856  he  was  admitted  to  the  bar  and  was  shortly  after  elected 
district  attorney  of  Outagamie  county.  Later  he  entere<i  into 
partnership  with  J.  H.  M.  Wigman  in  the  practice  of  law  and 
in  1868  they  opened  an  oflSce  in  Green  Bay. 

In  1861  he  was  elected  to  the  State  Senate  and  in  1867  to 
to  the  Assembly.  He  was  again  elected  to  the  Assembly  in 
1876.  The  following  year  he  was  sent  to  the  State  Senate 
where  he  remained  until  1885  when  he  was  elected  to  the 
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Forty-ninth  Congress.  He  was  re-elected  to  the  Fiftieth 
Congress.  At  the  close  of  that  congress  Mr.  Iludd  returned 
from  activity  in  the  political  field  and  lived  very  quietly  and 
unostentatiously.  In  1889  he  was  appointed  by  Governor 
Hoard  as  one  of  the  three  commissioners  to  represent  Wiscon- 
sin at  the  centennial  celebration  of  the  inauguration  of  George 
Washington  as  first  president  of  the  United  States. 

Mr.  Hudd  was  twice  married.  In  1857  he  was  wedded  to 
Miss  Parthenia  S.  Peak,  who  died  in  1871.  In  1872  he 
married  Miss  Mary  Kiel.  Four  children  of  each  marriage 
survive  him. 


LIST  OF  BAR  ASSOCIATIONS  IN  THE 

UNITED  STATES. 


Note. — ^This  list  has  been  compiled  by  the  Secretary  of  the  American 
Bar  Association  from  replies  to  circulars  sent  out ;  and  while  pains  have 
been  taken  to  make  it  as  complete  as  possible,  it  is  probable  that  some 
Associations  have  been  omitted.  All  Associations  which  are  purely 
Library  Associations  are  intended  to  be  omitted.  In  some  cases  the 
officers  for  former  years  are  given  where  officers  for  1897  are  not  known. 
The  (Secretary  will  be  much  indebted  for  information  of  any  omissions 
and  for  corrections  of  the  names  of  the  officers. 


ALABAMA. 

NAME.  PRESIDENT.  SECRETARY. 

Alabama  State  Bar  As-     John  P.  Tillman,  Alex.  Troy, 

sociation.  Birmingham.  Montgomery. 

Birmingham  Bar  Asso-    C.  A.  Mountjoy,  James  L.  Cole. 

CIATION.  Birmingham.  Birmingham. 

Montgomery  Bar  Asso-    John  W.  A.  Sanford,  Philip  H.  Stem, 

CIATION.  Montgomery.  Montgomery. 

ARIZONA. 

The  Bar  Association  of    We]>ster  Street,  Wade  II.  Ilulings, 

Arizona.  Phoenix.  Phoenix. 

CALIFORNIA. 

Los  Angeles   Bar  As-    F.  H.  Howard  ('94),  F.  G.  Finlayson  ('94), 
SOCIATION.                             Los  Angeles.  Los  Angeles. 

Oakland  Bar  Associa-    J.  H.  Smith,  Geo.  E.  DeGolia, 

TiON.  Oakland.  Oakland. 

Bab     Association     of    Robert  Y.  Hayne,  E.  Burke  Holladay('96), 
San  Francisco.             C^G),  San  Francisco.  San  Francisco. 
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COLORADO. 

NAME.  PfiKSIDENT.  SECRETARY. 

CoLORAix)  Bar  Associa-  Hugh  Butler,  Lucius  W.  Hoyt, 

TiON.  Denver.  Denver. 

Denver    Bar   Associa-  C.E.IIerrington('96),  Frank  N.Bancroft(' 96), 
TION.                                            Denver.  Denver. 

CONNECTICUT. 

State    Bar   Association  Charles  E.  Perkins,  Chas.  M.  Joslyn, 

of  Connecticut.  Hartford.  Hartford. 

Bridgeport  Bar  Asso-  Alfred  B.  Beers,  Wm.  H.  Kelsey, 

CIATION.  Bridgeport.  Bridgeport. 

Hartford  County  Bar  Charles  E.  Perkins,  William  F.  Henney, 
Association.                                Hartford.  Hartford. 

Litchfield     County  James  Huntington,  Dwight  C.  Kilbourn, 
Bar  Association.                          Woodbury.  Litchfield. 

New    Haven    County  John  W.  Ailing,  Edward  A.  Anketell, 
Bar  Association.                        New  Haven.  New  Haven. 

Tolland   County   Bar  B.  H.  Bill,  Lyman  T.  Tingier, 

Association.  Rockville.  Ruckville. 

Windham  County  Bar  John  J.  Penrose  ('96),  S.  H,  Seward  ('96), 

Association.  Central  Village.  Putnam* 

DELAWARE. 

Bar     Association     of  L.  C.  Vandigrift  ('96),  Herbert  H.Ward  ('96), 
New  Castle  County.                    Wilmington.  Wilmington. 

DISTRICT  OF  COLUMBIA. 

Bar  Association  of  the  Henry  E.  Davis,  Wm.  Meyer  Lewin, 
District  of  Columbia.                    Washington.  Washington. 

Federal  Bar  Associa-  John  W.  Douglass,  George  A.  King, 

TION  OF  D.  C.  Washington.  Washington. 

FLORIDA. 

Jacksonville  Bar  As-  D.  U.  Fletcher,  E.  J.  L'Engle, 

sociATioN.  Jacksonville.  Jacksonville. 
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GEORGIA. 

NAME.  PRESIDENT.  SECRETARY. 

Georgia    Bar    Associa-  John  W.  Akin,  Jas.  H.  Blount,  Jr., 

tion.  Cartersville.  Macon. 

Atlanta   Bar  Associa-  Jno.  L.  Hopkins,  Vacant. 
TION.                                          Atlanta. 

ILLINOIS, 

Illinois  State  Bar  Asso-  Alfred  Orendorff,  James  H.  Matheny, 

ciation.  Springfield.  Springfield. 

Chicago    Bar  Associa-  Geo.  A.  Folansbee,  Geo.  Mills  Rogers, 

TION.  Chicago.  Chicago. 

The  Law  Club  of  the  Win.  C.  Niblack,  Frank  A.  Helmer, 
City  of  Chicago.                              Chicago.  Chicago. 

INDIANA. 

State    Bar    Association  Benjamin  Harrison,  John  R.  Wilson, 

of  Indiana.  Indianapolis.  Indianapolis. 

Dearborn  County  Bar  \Vm.  H.  Bainbridge,  Warren  Hauck, 

Association.  Lawrencebarg.  Lawrenceburg. 

Elkhart  Bar  Associa-  Perry  L.  Turner,  E.  A.  Dausman, 

TION.  Elkhart  Goshen. 

Grant  County  Bar  As-  R.  T.  St.  John,  Elias  Bundy, 

sociATiON.  Marion.  Marion. 

Indianapolis   Bar  As-  Edward  Daniels,  Albert  Bobb, 

SOCIATION.  Indianapolis.  Indianapolis. 

Nobles viLLE  Bar  Asso-  Thomas  J.  Kane,  Meade  Vestal, 

ciation.  Noblesville.  Noblesville. 

Terre  Hautk  Bar  As-  Joshua  Jump,  Saml.  M.  Huston, 

SOCIATION.  Terre  Haute.  Terre  Haute. 

Wabash    County    Bar  B.  F.  Williams,  James  D.  Conner,  Jr., 
A.*-sociATioN.                                  Wabash.  Wabash. 
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IOWA. 

NAME.  PRESIDENT.  SECRETARY. 

Iowa  State  Bar  Associ-     M.  J.  Wade,  N.  E.  CoflSn, 

ation.  Iowa  City.  Des  Moines. 

Decatur  Bar  Associa-    R.  L.  Parrish,  Stephen  Varga, 

TiON.  Leon.  Leon. 

Des  Moines  Bar  Aaso-    Wm.  Phillipe  ('96),      Nelson  Royal  ('96), 

ciATiON.  Des  Moines.  Des  Moines. 

Dubuque  Bar  Associa-    P.  S.  Webster,  J.  I.  MuUaney, 

TiON.  Dubuqae.  Dubuque. 

Polk  County  Bar  As-    C.  Wright  (V.P.),         J.  E.  Mershen, 

Des  Moines.  Des  Moines. 

Scott  County  Bar  Asso-    Geo.  E.  Ilubbell,  R,  E.  Ficke, 

TION.  Dayenport.  Davenport. 

KANSAS. 

Bar  Association  of  the    Daniel  Martin,  C.  J.  Brown, 

State  of  Kansas.  Atchison.  Topeka. 

LOUISIANA. 

Law  Reform   Associa-    Ernest  T.  Florance,    HuguesJ.dela  Vergne, 
TION  OF  Louisiana.  New  Orleans.  New  Orleans. 

Natchitoches  Bab  As-    Wm.  H.  Jack,  C.  V.  Porter, 

sociATiON.  Natchitoches.  Natchitoches. 

New  Orleans  Law  As-    Jas.  McConnell,  J.  Ward  Gurley, 

SOCIATION.  New  Orleans.  New  Orleans. 

MAINE. 

Maine  State  Bar  Asso-     Franklin  A.  Wilson,    Leslie  C.  Cornish, 

ciation.  Bangor.  Augusta. 

Cumberland  Bar  Aaso-    Henry  B.  Cleaves,        John  F.  A.  Merrill, 

CIATION.  Portland.  Portland. 

Franklin  County  Bar    Henry  L.  Whitcomb,   B.  M.  Small, 

Association.  Farming^n.  Farmington. 
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MAINE— Continued 

NAME.                                    PRESIDENT.  SECRETAHY. 

Kennebec  Bab  AssociA-  W.  S.  Choate, 

TiON.  Augusta. 

Oxford  Bar  Asssocia-    R.  A.  Frye,  C.  F.  Whitman, 

TION.                                            Bethel.  S.  Paris. 

Penobscot  Bab  Associa-    Albert  W.  Paine,  F.  H.  Appleton, 

TION.                                          Bangor.  Bangor. 

Somerset  Bab  and  Law  N.  W.  Brainard, 

Library  Association.  Skowhegan. 

York  Bar  Association.    John  M.  Goodwin,  Gorham  N.  Weymouth, 

Biddeford.  Biddeford. 

MARYLAND 

Maryland  State  Bar  As-    Robt.  R.  Henderson,  Conway  W.  Sams, 

sociation.                               Cumberland.  Baltimore. 

Bar  Association  of  Ax-    Jos.  Sprigg,  David  W.  Sloan, 

LEGANY  County.                       Cumberland.  Cumberland. 

Bar     Association     of    Arthur  W.  Machen,  Wm.  P.  Lyons, 

Baltimore  City.                          Baltimore.  Baltimore. 

Bar    Association    o  f    Thomas  Anderson,  Philip  D.  Laird, 

Montgomery  County.                      Rockville.  Rockville. 

Bar    Association    of    Alexander  Neill,  M.  L.  Keedy, 

Washington  County.                   Hagerstown.  Hagerstown. 

MASSACHUSETTS 

Bar  Association  OF  THE    Lewis  S.  Dabney,  Sigoumey  Butler, 

City  of  Boston.                                Boston.  Boston. 

Berkshire   Bar   Asbo-    Henry  W.  Taft,  Edward  T.  Slocum, 

CIATION.                                     Piitsfield.  Pittsfield. 

Essex  Bar  Association.    Henry  P.  Moulton,  Alden  P.  White, 

Salem.  Salem. 

Fall  River  Bab  Asso-    Milton  Reed,  Arthur  S.  Phillips, 

CIATION                                 Fall  River.  Fall  River. 
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MASSACHUSETTS— Conlinued. 

NAME.  FRESIDENT.  SECRETARY. 

Franklin  County  Bar  Samuel  O.  Lamb,  Samuel  D.  Conant, 

Association.  Greenfield.  Greenfield. 

Hampden    Bar     Asso-  C.L.Gardner(V.P.),  Robert  O.  Morris, 

CIATION.  Springfield.  Springfield. 

New      Bedford      Bar  Alanson  Borden,  Frank  A.  Milliken, 

Association.  New  Bedford.  New  Bedford. 

Bar     Association     of  James  E.  Cotter,  George  K.  Clarke, 
Norfolk  County.                        Hvde  Park.  Needham. 

Plymouth  County  Bar  B.  Williams,  Arthur  Lord, 

Association.  E.  Bridgewater.  Plymouth. 

Worcester     County  Wm.  S.  B.  Hopkins,  Webster  Thayer, 

Bar  Association.  Worcester.  Worcester. 

MICHIGAN 

Michigan  State  Bar  As-  Michael  Brennan,  Lincoln  Avery, 

sociation.  Detroit.  Port  Huron. 

Bay  County  Bar  Asso-  Edgar  A .  Cooley,  Frank  S.  Pratt, 

CIATION.  Bay  City.  Bay  City. 

Detroit  Bar   Associa-  Don  M.  Dickinson,  Edward  W.  Pendleton, 
TiON.                                          Detroit.  Detroit. 

HouoHTON  County  Bar  Thos.  L.  Chadboume,  B.  S.  Shelden, 

Association.  Houghton.  Houghton. 

Lenawee  County  Bar  Alfred  L.  Millard,  Walter  S.  Westerman, 
Association.                                   Adrian.  Adrian. 

Saginaw   County  Bar  L.  T.  Durand,  A.  H.  Swarthout, 

Association.  Saginaw,  E.  S.  Saginaw,  E.  S. 

MINNESOTA. 

Minnesota     State     Bar  M.  E.  Clopp,  Edward  H.  Ozmon, 

Association.  St.  Paul.  St  Paul. 

Blue    Earth    County  A.  R.  Pfair,  Jean  A.  Fliitie, 

Bar  Association.  Mankato.  Mankato. 
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NAME.  PRESIDENT.                            SECRETARY. 

Minneapolis  Bar  Asso-  John  B.  At  water,  John  T.  Baxter, 

ciATiON.  Minneapolis.                     Minneapolis. 

Ramsay    County    Bar  Vacant.  Vacant. 
A.ssociation. 

Rice  County  Bar  Asso-  Geo.  W.  Batchelder,  A.  D.  Kejes, 

CIATION.  Faribault.                          Faribault. 

Seventh  Judicial  Dis-  Alphonso  Barto,  Jas.  R.  Bennett,  Jr., 

TRicT  Bar  Association.  St.  Cloud.                         St.  Cloud. 

Stearns    County    Bar  George  H.  Reynolds,  James  A.  Martin, 

Association.  St.  Cloud.                          St.  Cloud. 

Washington      County  F.  T.  Wilson,  A.  E.  Doe, 

Bar  Association.  Stillwater.                          Stillwater. 

Winona    County    Bar  William  H.  Yale,  Wm.  B.  Anderson, 

Association.  Winona.                            Winona. 

MISSISSIPPI. 

Mississippi    State    Bar  Robert  Lowry  ('96),  Wm.  R.  Harper  ('96), 

Association.  Jackson.                             Jackson. 

Aberdeen    Bar    Asso-  Vacant.  Q.  O.  Eckford, 

ciATiON.  Aberdeen. 

Columbus  Bar  Associa-  W.  H.  Sims  ('92),  Jas.  T.  Harrison  ('92), 

TiON.  Columbus.                           Columbus. 

Greenville  Bar  Asso-  Wm.  G.  Yerger,  Chas.  H.  Starling, 

ciation.  Greenville.                        Greenville. 

Yazoo  Bar  Association.  Robert  Bowman,  Sr.,  John  S.  Williams, 

Yazoo  City.  Yazoo  City. 

MISSOURI. 

Missouri   Bar  Associa-  Wm.  C.  Marshall,  Selden  P.  Spencer, 

tion.  St.  Louis.                            St  Louis. 

Kansas  City  Bar  Asso-  J.  McD.  Trimble,  T.  H.  McNeil, 

CIATION.  Kansas  City.                       Kansas  City. 
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M ISSOURI— Continued. 

NAME.  PRESIDENT.                           SECRETARY. 

Bar  Association  op  St.  Edward  C.  Eliot,  Jas.  Avery  Webb, 

Louis.  St.  Louis.                          St  Loui«. 

MONTANA. 

Montana  Bar  Associa-  Alex.  C.  Botkin,  Edward  C.  Riifisel, 

tion.  (Washington,  D.  C.)                              Helena. 

Cascade   County    Bar  Thos.  E.  Brady,  H.  H.  Swing, 

Association.  Great  Falls.                     Great  Falls. 

Flathead  County  Bar  W.  D.  Hill,  D.  F.  Smith, 

Association.  Kalispell.                         Ealispell. 

NEBRASKA. 

Adams  County  Bar  As-  Robert  A.  Batty,  W.  P.  McCreary, 

sociation.  Hastings.                            Hastings. 

Lancaster  County  Bar  H.  H.  Wilson  ('96),  S.  L.  Geisthardt  ('96), 

Association.  Lincoln.                            Lincoln. 

Omaha    Bar   Associa-  Vacant.  Jas.  B.  Sheean  ('96), 

tion.  Omaha. 

NEVADA. 

Nevada  State  Bar  As-  Vacant.  ('94).  J.  D.  Torreyson  ('94), 
SOCIATION.                                                                                    Carsi  n. 

NEW  HAMPSHIRE. 

Belknap  County  Bar  Ellery  A.  Hibbard,  Edwin  P.  Thompson, 

Association.  Laconia.                           Laconia. 

Carroll   County   Bar  J.  H.  Hobl^s,  A.  M.  Rumery, 

Association.  Madison.                              Osipec. 

Grafton  and  Coos  Bar  Harry  Bingham,  W.  P.  Buckley, 

Association.  Littleton.                         Lancaster. 

Southern  New  Hamp-  Elijah  M.  ToplifT,  Arthur  H.  Chase, 

SHIRE  Bar  Association.  Manchester.                            Concord. 

Strafford  County  Bar  J.  H.Worcester  ('96),  Wm.  F.  Russell  ('96), 

Association.  Rochester.                    Somersworth. 
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NEW  JERSEY. 

NAME.  PRESIDENT.  SECRETARY. 

Atlantic  County  Bar  Jos.  Thompson^  Wm.  M.  Clevenger, 

Association.  Atlantic  City.  Atlantic  City. 

Camden    County    Bar  Benjamin  D.  Sfareve,  John  Meirs, 

Association.  Camden.  Camden. 

Essex  County  Bar  As-  William  B.  Guild,  Charles  M.  Myers, 

sociATiON.  Newark.  Newark. 

Bar  Association  of  James  S.  Erwin,  Marshall  Van  Winkle, 
Hudson  County.                       Jersey  City.  Jersey  City. 

Monmouth   Bar  Asbo-  Robert  Allen,  Jr.,  James  Steen, 

ciation.  Red  Bank.  Eatontown. 

NEW  MEXICO  TERRITORY. 

New  Mexico  Bar  Asso-  A.  B.  Fall,  Edward  L.  Bartlett, 

ciation.  Las  Cruces.  Santa  F4. 

NEW  YORK. 

New    York    State    Bar  E.  G.  Whittaker,  L.  B.  Proctor, 

Association.  New  York.  Albany. 

Brooklyn  Bar  Assogia-  Josiah  T.  Marean,  Henry  S.  Rasquin, 

TiON.  Brooklyn.  Brooklyn. 

Erie  County  Bar  Abso-  Spencer  Clinton,  John  W.  Fisher, 

CIATION.  Buffalo.  Bufi&lo. 

Ass'n  of   the  Bar  of  James  C.  Carter,  David  B.  Ogden, 
THE  City  of  New  York.                   New  York.  New  York. 

Bar  Association  of  the  Jerome  Egelston,  James  H.  Drury, 

City  of  Glovers-  Gloversville.  Gloversville. 

VILLE. 

Onondaga  County  Bar  W.  P.  Goodette,  Edward  H.  Bardick, 
Association.                                Syracuse.  Syracuse. 

Queens  County  Bar  As-  Alvan  T.  Payne,  Frederick  N.  Smith, 

SOCIATION.  Long  Island  City.  Long  Island  City. 
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NEW  YORK— Ck)iitinue<L 

NAME.  PRESIDENT.  SBCBETART. 

Rochester   Bab    Asso-  Edward  Harris,  Wm.  T.  Plumb, 

ciATioN.  Rochester.  Rochester. 

Rockland  County  Bar  Vacant.  Abram  A.  Demorest, 
Association.  Nyack. 

NORTH  DAKOTA. 

Grand   Forks  County  J.  H.  Bossard,  Tracj  R.  Bangs, 

Bar  Association.  Grand  Forks.  Grand  Forks. 

Walsh,   Pembina   and  Otto  E.  Sauter  ('96),  J.  M.  Myers  ('96), 
Cavalier  Counties                          Grafton.  Grafton. 

Bar  Association. 

OHIO. 

Ohio    State   Bar  Asso-  Judson  Harman,  Harry  B.  Arnold, 

ciation.  Cincinnati.  Colambiis. 

Ashland  County  Bar  R.  M.  Campbell,  W.  T.  Devor, 

Association.  Ashland.  Ashland. 

Butler    County     Bar  Allen  Andrews  ('96),  Robert  N.  Shotts  ('96), 
Association.                               Hamilton.  Hamilton. 

Carroll   County  Bab  Thomas  Hays,  U.  C.  DeFord, 

Association.  CarroUton.  Carrollton. 

Cincinnati   Bab    Asso-  Wm.  Worthington,  Nath'l  II.  Davis, 

ciation.  Cincinnati.  Cincinnati. 

Cleveland    Bar  Asso-  W.  F.  Carr,  Arthur  A.  Stearns, 

ciation.  Cleveland.  Cleveland. 

Crawford  County  Bab  Franklin  Adams,  J.  C.  Tobias, 

Association.  Bucyrus.  Bucyrus. 

Darke  County  Bar  As-  J.  R  Knox,  S.  V.  Hartman, 

sociATiON.  Greenville.  Greenville. 

Franklin  County  Bar  Selwyn  N.  Owen,  Campbell  W.  Voorhees, 
Association.                              Columbus.  Columbus. 
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OHIO— Continued. 

NAME.  PRESIDENT.  SECRETARY. 

Henry     County     Bar  Martin  Knapp,  J.  P.  Ragan, 

Association.  Napoleon.  Napoleon. 

Jefferson  County  Bab  Dio.  KogerB,  W.  C.  Taylor. 

Association.  Steubenviile.  Steubenville. 

Knox  County  Bab  As-  John  Adams,  W.  L.  Cary,  Jr., 

sociATiON.  Ml.  Vernon.  Mt  Vernon. 

Licking    County    Bar  J.  M.  Dennis  ('96),  Chas.  W.  Seward  ('96), 

Association.  Newark.  Newark. 

LoBAiN  County  Bar  As-  Charles  W.  Johnston,  H.  W.  logersoU, 

SOCIATION.  Elyria.  Elyria. 

Mahoning  County  Bar  Thos.  W.  Sanderson,  M.  C-  McNabb, 

Association.  Youngstown.  Youngstown. 

Marion    County    Bar  W.  Z.  Davis,  W.  E.  Scofield, 

Association.  Marion.  Marion. 

Miami  County  Bab  As-  Thos.  B.  Kyle,  Sherman  T.  McPherson, 

SOCIATION.  Troy.  Troy. 

Montgomery      County  John  L.  H.  Frank,  Thos.  B.  Herrman, 

Bar  Association.  Dayton.  Dayton. 

Putnam    County    Bar  Jas.  T.  Lentzig,  D.  C.  Long, 

Association.  Ottawa.  Ottawa. 

Richland  County  Bab  Henry  P.  Davis,  Jesse  E.  LaDow, 

Association.  Mansfield.  Mansfield. 

Ross  County  Bab  Abso-  Reuben  R.  Freeman,  Frank  Hinton. 

ciATiox.  Chillicothe.  Chillicothe. 

Sandusky  County  Bab  T.  P.  Finefrock  ('96),  Basil  Meek  ('96), 

Association.  Fremont.  Fremont. 

Spring^'Ield   Law   and  John L. Zimmerman,  E.E.Stewart, 

Law  Ltiirary  Ass'n.  Springfield.  Springfield. 

Southern  Columbiana  J.  J.  Purinton  ('96),  Wm.  M.  Hill  ('96), 

CoiNTv  Bab  Ass'n.  East  Liverpool.  East  Liverpool. 
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Summit    County    Bar    A.  C.  Voris,  C.  E.  Humphrey, 

Association.                                 Akron.  Akron. 

Toledo    Bar    Assooia-    W.  H.  A.  Read,  H.  S.  Bunker, 

TioN.                                           Toledo.  Toledo. 

Vinton  County  Bar  As-    J.  M.  McGillivray,  Henry  W.  Coultrap, 

f*ociATiON.                                 McArtbur.  McArthor. 

Warren    County    Bar    John  E.  Smith,  George  \V.  Stanley, 

Association.                                  Lebanon.  Lebanon. 

OKLAHOMA  TERRITORY. 

Oklahoma  Territorial  John  W.  Shortel,  Edgar  W.  Jones, 

Bar  Association.                             Guthrie.  Guthrie. 

OREGON. 

Oregon    Bar    Associa-    Stephen  A.  Lowell,  Sanderson  Reed, 

tion.                                      Pendleton.  Portland. 

PENNSYLVANIA. 

Pennsylvania   Bar  As-    W.  U.  Hensel,  Edward  P.  Allinson, 

sociation.                                    Lancaster.  Philadelphia. 

Adams  County  Bar  As-    David  McConaughy,  W.  Clarence  Sheely, 

sociation.                               Gettysburg.  Gettysburg. 

Allegheny     County    William  Soott,  Chas.  W.  Soovell, 

Bar  Association.                         Pittsburgh.  Pittsburgh. 

Beaver    County    Bar    Winfield  S.  Moore,  Wm.  S.  Morrison, 

Association.                                   Beaver.  Beaver  Falls. 

Berks  County  Bar  As-    Jacob  S.  Livingood,  George  J.  Gross, 

SOCIATION.                                    Reading.  Reading. 

Blair  County  Bar  As-    A.  A.  Stevens,  Harry  A.  McFadden, 

sociation.                                      Tyrone.  Hollidaysburg. 

Bradford  County  Bar    D.  A.  Overton,  James  H.  Codding, 

Association.                                 Towanda.  Towanda. 
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Bucks  County  Bar  As-  Nathan  C.  James,  Henry  O.  Harris, 

sociATioN.                                Doylestown.  Doyleatown. 

Butler    County    Bar  L.  Z.  Mitchell,  J.  D.  Marshall, 

AssocLATiON.                                      Butler.  Butler. 

Cascbria   County   Bar  W.  Horace  Kose,  M.  D.  Kittell, 

Association.                             Johnstown.  Ebensburg. 

Centre     County    Bar  John.G.  Love,  W.  F.  Smith, 

Association.                               Bellefonte.  .  Bellefonte. 

Chester   County   Law  Wm.  M.  Hayes,  Thomas  Lack, 

AND  Miscellaneous  Li-              West  Chester.  West  Chester. 
BRARY  Association. 

Clarion   Bar  Associa-  B.  J.  Reid,  W.  D.  Burns, 

TiON.                                          Clarion.  Clarion. 

Clearfield  County  Law  Cyrus  Gordon,  Benjamin  F.  Chase, 

Association.                              Clearfield.  Clearfield. 

Columbia  County  Bar  John  G.  Freeze,  George  E.  El  well. 

Association.                           Bloomsburg.  Bloomsburg. 

Erie  County  Law  As-  George  A.  Allen,  Henry  E.  Fish, 

SOCIATION.                                         Erie.  Erie. 

Fayette  County    Bar  R.  H.  Lindsay,  Thos.  R.  Wakefield, 

Association.                             Union  town.  Uniontown. 

Forest    Bar     Associa-  Samuel  D.  Irwin,  P.  M.  Clark, 

TioN.                                       Tionesta.  Tionesta. 

Huntingdon  Bar  Asso-  W.McK. Williamson,  Jas.  8.  Woods, 

CIATION.                             '   Huntingdon.  Huntingdon. 

Indiana   County    Law  J.  N.  Banks,  S.  J.  Telford, 

Association.                                  Indiana.  Indiana. 

Jefferson  County  Bar  George  A.  Jenks,  C.  H.  Blood, 

Association.                               Brookville.  Brookviile. 

Lackawanna  Law  and  James  H.  Torrey,  Herman  Osthans, 

Library  Association.                        Scranton.  Scranton. 
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Lancaster    Bar    Asso-  H.M.  North,  John  W.  Appel, 

CJATION.  Colambia.  Lancaster. 

Lawrence  County  Bar  D.  S.  Morris.  R  N.  Baer, 

Assoc  fATiON.  Newcastle.  Newcastle. 

LBiiroH     County    Bar  A.  G.  DeWalt,  Frank  Jacobs, 

Association.  Allentown.  Allentown. 

Lycoming  Law  Associa-  Henry  C.  Parsons,  Addison  Candor, 

tion.  Williamsport.  Williamsport. 

McKean    County   Bar  Byron  D.  Hamlin,  Geo.  L.  Roberts, 

Association.  Smethport.  Bradford. 

Montgomery      County  James  Boyd,  Wm.  F.  Dannehower, 

Bar  Association.  Norristown.  Norristown. 

Northampton    County  W.  S.  Kirkpatrick,  O.  St*rfass, 

Bar  Association.  Faston.  Easton. 

Northumberland  Wm.  H.  M.  Oram,  J .  F.  Soli  after, 

County  Law  Aeso-  Shamokin.  Sunbury. 

CIATION. 

Law     Association     of  George  T.  Bispham,  B.Frank  Clapp, 

PiiiLADETiPHiA.  Philadelphia.  Philadelphia. 

Lawyers'      Club       of  F.  ('arrt>ll  Brewster,  Emanuel  Furth, 

Philadelphia.  Philadelphia.  Philadelphia. 

Schuylkill      County  Geo.  J.  VVadlinger,  Clias.  E.  Brcckens, 

Bar  Association.  P(»ttsville.  Pottsville. 

Snyder     County     Bar  A.  W.  Potter,  Jay  G.  Weiser, 

Association  Selihsgrove.  Middleburg. 

SrsQUEHANNA     CouNTY  William  M.  Post,  Hunting  C.  Jessup, 

Legal  A^^sociation.  Montrose.  Montrose. 

TiotJA  County  Bar  As-  John  I.  Mi'chell,  Robert  K.  Young, 

sociATiON.  Wellsboro.  Wellsboro. 

W\rren    County    Bar  W.  M.  Landsey,  E.  H.  Beshlin, 

Association.  Warren.  Warren. 
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Waynesburo  Law  As-    J.  B.  Donley,  James  J.  Purman, 

sociATiON.  ^^ayne8barg.  Waynes!  mrg. 

Westmoreland     Law    H.  P.  Laird,  AV.  S.  Byer.^, 

Association.  Greensburg.  Green-burg. 

Wilkes-Barre      Law     Alex.  Famham,  Joseph  D.  Coons, 

and  Library  Asso-  Wilkes-Barre.  Wilkes-Barre 

ciation. 

Wyoming  County  Bar    W.  E.  Little,  E.  J.  Jonlen, 

Association.  Tnnkhannock.  Tnnkhannock. 

RHODE  ISL.AND. 

Providence  Bar  Club.     Dexter  B.  Potter,  Lorin  M.  Cook, 

Providence.  Providence. 

SOUTH  CAROLINA. 

South  Carolina  Bar  As-     B.  F.  Whitner,  John  P.  Thomas,  Jr., 

sociation.  Anderson.  Coiumltiu. 

SOUTH  DAKOTA. 

South  Dakota  Bar  As-     Bartlett  Tripp,  Jno.  H.  Voorhees, 

sociation.  Yankton.  Sioux  Falls. 

Beadle    County  .  Bar  A.  W\  Brutt, 

Association.  Huron. 

Clark  County  Bar  As-    8.  H.  Elrod,  Wm.  McGaan, 

sociation.  Clark.  Clark. 

Minnehaha    County     Park  Davis,  Jno.  H.  Vcorhees, 

Bar  Association.  Sioux  Falls.  Sioux  Falls. 

TENNESSEE. 

Bar  Association  of  Ten-     Chas.  W.  Metcalf,  Chas.  N.  Burch, 

nessee.  Memphi*.  Nashville. 

Chattanooga  Bar  and    R.  L.  Bright,  A.  W.  Gaines, 

Law  Library  As-  Chattanooi^'a.  Chattanooga. 

ciation. 
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Memphis  Bar  and  Law    Wm.  M.  Randolph,  E.  A.  Cole  (*96), 

Library  Association.              i*^^)}  Memphis.  Memphis. 

MuRFREESBORo  Bar  As-    Fletcher  K.  Burrus,  Jesse  W.  Sparks, 

sociATiON.                            Murfreesboro.  Murfreesboro. 

Winchester  Bab  Asso-    W.  H.  Brannan,  Arthur  Crownover, 

ciATioN.                                 Winchester.  Winchester. 

TEXAS. 

Texas  Bar  Association.     William  Aubrey,  Chas.  S.  Morse, 

San  Antonio.  Austin. 

Austin    Bar    Absocia-    John  Dowell,  J.  W.  Maxwell, 

TiON.                                            Austin.  Austin. 

Dallas    Bar    Associa-    W.  B.  Gano,  Wendell  Spence, 

TION.                                           Dallas.  Dallas. 

Harris     County     Bar    Edgar  Watkins,  W.  D.  Sherwood, 

Association.                                 Houston.  Houston. 

UTAH. 

State    Bar  Association    Chiis.  S.  Varian,  Clesson  S.  Kinney, 

of  Utah.                           Salt  Lake  City.  Salt  Lake  City. 

VERMONT. 

Vermont  Bar  Associa-    E.  L. Waterman  ('96),  Geo.  W.  Wing  ('96), 

tion.                                    Brattleboro.  Montpelier. 

VIRGINIA. 

Virginia  State  Bar  As-    Wm.  B.  Pettit,  Eugene  C.  Massie, 

sociation.                                    Palmyra.  Richmond. 

Bab  Association  op  the    B.  B.  Mumford,  James  W.  Gordon, 

City  of  Richmond.                        Richmond.  Richmond. 

WASHINGTON. 

Washington  State   Bar    George  Turner,  Nathan  S.  Porter, 

A  ssociation.                                 Spokane.  Olympia. 
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Chehalis  County  Bar    Mason  Irwin,  J.  A  Hntcheson, 

Ear  Association.  Chehalis.  Chehalis. 

Kino  County  Bar  Asso-    Orange  Jacobs,  John  Arthur, 

ciation.  Seattle.  Seattle. 

Pierce  County  Bar  As-    Wm.  C.  Sharpstine,      Marshall  E.  Snell, 

sociATioN.  Taooma.  Tacoma. 

Spokane  County    Bar    Geo.  W.  Belt,  L.  B.  Cornell, 

Association.  Spokane.  Spokane. 

Thurston  County  Bar    Nathan  S.  Porter,         Preston  M.  Troy, 

Association.  Olympia.  Olympia. 

Walla  Walla  Bar  As-    B.  L.  Sharpstein,      W.  H.  Kirkman, 

SOCIATION.  Walla  Walla.  Walla  Walla. 

Whatcom  County  Bar    Albert  S.  Cole,  L.  H.  Hadley, 

Association.  New  Whatcom.  New  Whatcom. 


WEST  VIRGINIA. 

West  Virginia  Bar  As-  B.  C.  Westenhaver,  James  W.  Ewing, 

sociation.                               Martinsbiirg.  Wheeling. 

Mason  County  Bar  As-  W.  R  Gunn,  E.  J.  Somerville, 

sociation.  •          Point  Pleasant.  Point  Pleasant. 

Ohio  County  Bar  Asso-  Geo.  B.  Caldwell,  Vacant. 
ciation.                                   Wheeling. 

WISCONSIN. 

State   Bar    Association  W.  IL  Seaman,  Edward  P.  Vilas, 

o!  Wisconsin.                             Milwaukee.  Milwaukee. 

Dane    County    Legal  J.  H.  Carpenter,  John  A.  Aylward, 

Association.                                Madison.  Madison. 

Eau     Claire     County  T.  F.  Frawlej,  Fred.  A.  Teall, 

Bar  Association.                         Eaa  CUire,  Eau  Claire. 
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Milwaukee  Bar  As90-    Benjamin  K.  Miller,     Cornelius  I.  Haring, 

ciATiON.  Milwaukee.  Milwaukee. 

Rock  County  Bar  Asso-    William  Smith,  Emmett  D.  McGowan, 

CIATION.  Janesville.  Janesville. 

Waupaca  County  Bar    G.  T.  Thorn,  Irving  P.  Lord, 

Association.  New  London.  Waupaca. 

Winnebago    County    Geo.  Gary,  A.  II.  Goss, 

Bar  Association.  Oshkosh.  Oshkosh. 


MEMORANDUM  OF  SUBJECTS  REFERRED 

TO  COMMITTEES. 


Junspj'udence  and  Law  Reform. 

Fellow  Servants.     (See  1896  Report,  page  40.) 
Slipshod  Legislation.     (See  1896  Report,  pages  41  and 

42 ;  1897  Report,  page  67.) 
Consideration  of  certain  phases  of  anti-trust  legislation. 

(See  page  72.) 

Conwiercial  Law, 

Paper  of  Walter  S.  Logan.  (See  pages  65,  414  and  415.) 

Law  Reporting  and  Digesting. 

To  report  on  publication,  digesting  and  indexing  of  State 
and  Federal  statute  law.  (See  1896  Report,  page  17. 
No  report  in  1897.) 

Expression  and  Classification  of  the  Law. 
No  Report  in  1897.     (See  page  53.) 

Indian  Legislation. 

No  report  in  1897.  (See  page  53  and  1896  Report, 
pages  18  and  19.) 

Uniform  State  Laws. 

The  securing  of  the  appointment  by  States  of  Commis- 
sioners on  uniform  state  laws. 
Bribery  statutes.     (See  pages  68  to  70.) 
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Patent  Law. 

(See  pages  64,  408  and  409.) 

Federal  Code  of  Criminal  Procedure, 

Committee  continued  and  authorized  to  submit  sugges- 
tions to  the  Commission  appointed  by  act  of  Congress 
of  June  4,  1897.     (See  page  56.) 

Uniformity  of  Procedure  and  Comparative  Law. 
No  report  in  1897.     (See  page  57.) 

Federal  Courts, 

To  consider  the  harmonizing  and  rendering  consistent  the 
organization  of  the  United  States  Courts.  (See  page 
63.) 

Parole  and  Intermediate  Sentences  of  Prisoners, 

To  report  on  what  States  have  adopted  such  acts,  their 
constitutionality,  interpretation  and  effect.  (See  page 
63.) 


ANNUAL   ADDRESSES. 

YEAR.  NAME.  SUBJECT. 

1879.  Edward  J.  Phelps, John  Marehall. 

1880.  CoRTLANDT  Parker, Alexander  Hamilton  and  William 

Paterson. 

1881.  Clarkson  N.  Potter,   .    .    .      Roger  Brooke  Taney. 

1882.  Alexander  R.  Lawton.  .    .    .  James  Lewis  Petigru  and   Hugh 

Swinton  Legar^ 

1883.  John  W.  Stevenson, James  Madison. 

1884.  John  F.  Dillon, American  Institutions  and  Laws. 

1885.  George  W.  Biddle, An  Inquiry  into  the  Proper  Mode 

of  Trial. 

1886.  Thomas  J.  Semmi-s^, The  Civil  Law  and  Codification. 

1887.  Henry  Hitch ccK'K,    ....      General  Corporation  Laws. 

1888.  George  Hoadly, Codification. 

1889.  Simeon  E.  Baldwin,  .    .       .    .  The  Centenary  of  Modem  Gov- 

ernment. 

1890.  James  C.  Carter, The  Ideal  and  the  Actual  in  the 

Law. 

1891.  Alfred  Russeli^ Avoidable  Causes  of  Delay  and 

Uncertainty  in  our  Courts. 

1892.  J.  Randolph  Tucker,  ....  British  Institutions  and  American 

Constitutions. 

1893.  Henry  B.  Brown, The  Distribution  of  Property. 

1894.  MooRFiELD  Storey,   .    .       .    .  The  American  L^lslatare. 

1896.    William  H.Ta ft, Recent  Criticism  of  the  Federal 

Judiciary. 

1896.  Lord  Russell  of  Killowen, 

Lord  Chief  Justice  of  England,  International  Law  andArbitration. 

1897.  John  W.  (irigos, lawmaking. 


('^79) 


PAPERS    READ. 

YEAR.  N  A  M  K .  8U  BJ  KC  V. 

1879.     Calvin  G.  Child, Shifting  Uses,  from  the  Stand  |)oint 

of  the  Nineteenth  Centurv. 

1879.     Henry  Hitchcock, The  Inviolability  of  Telegrams. 

1879.  George  A.  Merck u, The    Relationship  of   Law    and 

National  Spirit. 

1880.  Henry  E.  Younc;, Sunday  Laws. 

1880  George  Tuckf.r  Bispham,  .  Rights  of  Material  Men  and  Em- 
ployees of  Railroad  Companies 
as  ugainst  Mortgagees. 

1880.  Henry  D.  Hyde, E.xtradition  between  the  States. 

1881.  Thomas  M.  CooLKY The  Recording  Laws  of  the  United 

States.  • 

1881.  Samuel  Wagner, The  Advantages  of   a    National 

Bankrupt  Law. 

1882.  Gustave  Koerner The  Doctrine  of  Punitive  Damngee 

and  its  Effect  on  the  Ethics  of 
the  Profession. 

1882.     U.M.Rose, Titles  of  Statutes. 

1882.  Thomas  J.  S EMM  i>. The  Civil  Law  as  Transplanted  in 

Louisiana. 

1883.  Robert  G.  Street, How  far  Questions  of  Public  Pol- 

icy   may    enter    into    Judicial 
Decisions. 

1883,    John  M.  Shirley, The  Future  of  our  Profession. 

1883.    Simeon  E.  Baldwin, Preliminary     Examinations      in 

Criminal  Proceedings. 

1883.  Seymour  D.  Thompson,     .   .   .  Abuses  of   the   Writ  of  Habeas 

Corpus. 

1884    Andrew  Allison, The  Rise  and  Probable  Decline 

of     Private     Corporations     in 
America. 

1884.  M.  DwiGHT  (jollier, Stock   Dividends   and  their  Re- 

straint. 

1884.    Simon  Sterne, The  Prevention  of  Defective  and 

Slipshod  Legislation. 

(oSO) 


PAPERS    READ.  Ml 

Y  K  A  R.  NAME.  SU  llj  KCT. 

1885.    RiciiABD  M.  Venable,  ....  Partition  of  Powers  between  the 

Federal  and  State  Governments. 

1885.  Reuben  C,  Benton, The  Distinction  between  Legisla- 
tive and  Judicial  Functions. 

1885.  Francis  Rawle, Car  Trust  Securities. 

188fi.  Johnson  T.  Platt, The  Opportunity  for  the  Develop- 
ment of  Jurisprudence  in  the 
United  States. 

1886.  William  P.  WELii», The  Dartmouth  College  Case  and 

Private  Corporations. 

1886.  John  F.  Dillon, Law  Reports  and  Law  Reporting. 

1887.  Henry  Jackson, Indemnity  the  Essence  of  Insur- 

ance ;  Causes  and  Consequenct^s 
of  Legislation  qualifying  ihis 
Principle. 

1887.  James  K.  Eds  ALL, The  Granger  Cases  and  the  Police 

Power. 

1888.  J.  Randolph  Tucker,  ....  Congressional  Power  over  Inter- 

State  Commerce. 

188S.     J.  M.  Woolworth Jurisprudence    Considered    as    a 

Branch  of  the  Social  Science. 

1889.  Henry  B.  Brown, Judicial  Independence. 

1889.  Walter  B.  Hill, The  FederalJudicial  System. 

1890.  Henry  C.  Tompkins, The  Necessity  for  Uniformity  in 

the  Laws  Governing  Commer- 
cial Paper. 

1890.     DwKiiiT  H.  Olm>tead Land  Transfer  Reform. 

1890.  John  F.  Duncombe, Election  Laws. 

1891.  Frederick  X.  JuDSON,  .    .    .    .Liberty  of   Contract    under    the 

Police  Power. 

1891.     W.  B.  HoRNBLOWER, The  Legal  Status  of  the  Indian. 

1592.  John  W.  Carv, Limitations    of    the    Legislative 

Power  in  Respect  to  Personal 
Rights  and  Private  Property. 

1M»2.  William  L.  Snyder, The  Problem  of  Uniform  legis- 
lation. 

1893.     Henry  Wade  Rocvers,  ....  The  Treaty-Making  Power. 

1893.     W.  W.  McFarland, The  Evolution  of  Juri«pru<lence. 

1593.  U.  M.  Rose, Trusts  and  Strikes. 
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1894.    Hampton  L.  Cabson,     .    .   .    .  Great  Dissenting  Opinions. 

1894.  Charles  Claflin  Allen,    .    .  Injunction  and  Organized  Labor. 

1895.  William  Wirt  How F,  .    .    .    .  Historical  Relation  of  the  Roman 

Law  to  the  Law  of  England. 

1896.  Richard  Wayne  Parker,  .    .  The  Tyrannies  of  Free  Govern- 

ment, or  the  Modem  Scope  of 
Constitutional  Guarantees  of 
Liberty  and  Property. 

1896.     James  M.  Woolworth,  ....  The  Development  of  the  Law  of 

Contracts. 

1896.     Joseph  B.  Warner, The  Responsibilities  of  the  Law- 
yer. 

1896.  Montague    Crack  anthorpe, 

of  the  English  Bar, The  Uses  of  Legal  History. 

1897.  Robert  Mather,    .    .    .' .    .    .Constitutional    Construction  and 

the  Commerce  Clause. 

1897.     Eu(JENE  WAMBAiiiif, The  Present   Scope  of  Govern- 
ment. 


SECTION   OF  LEGAL  EDUCATION. 

YEAR.  NAME.  SUBJECT. 

1893.  Austin  Abbott, Existing  Questions  of  Legal  Edu- 
cation. 

1893.    Samuel  Willistox, Legal  Education. 

1893.  Emlin  McClain The  Best  Method  of  Using  Cases 

in  Teaching  Law. 

1894.  Henry  Wade  Ro<;KRJ»,rh*rm'n,  Annual  Address  as  Chairman. 
1894.    John  F.  Dillon The  True  Professional  Ideal. 

1894.  John  D.  Lawson, Some  Standards  of  Legal  Educa- 
tion in  the  West. 

1894.     Simeon  E  Baldwin, Law  School  Libraries,  and  How 

to  Use  Them. 

1894.  WooDROW  Wilson Legal  Education  of  Undergradu- 
ates. 

1894.     John  H.  Wigmork, A   Principal  of  Orthodox   Legal 

Education. 

1894.     Edmuni>  Wktm<»rk,    .....  Some    of    the    Limitations    and 

Requirements  of  Legal  Educa- 
tion in  the  United  States. 


PAPERS  read; 
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YEAR.  NAME.  SUBJECT. 

1894.  William  A.-  Keener,        .    .    .  The  Inductive  Method  in  Legal 

Edaeation. 

1895.  James  B.  Thayer, Address   as    Chairman    on    The 

Teaching  of  English  Law  at 
Universities. 

1895.     Ernest  W.  Huffcut,    ....  The  Relation  of  the  Law  School 

to  the  University. 

1895.     David  J.  Brewer, A    Better    Education    the  Great 

Need  of  the  Profession. 

1895.     Lyman  Abbott,   .       The    Relation    of    Law  to    Our 

National  Development. 

1895.  Nathan  S.  Davis, The  Importance  of  the  Study  of 

Medical  Jurisprudence  by 
Students  of  Law,  and  the  Extent 
to  which  it  should  be  Taught 
in  Schools  and  Colleges  for  the 
Education  of  such  Students. 

1896.  Emlin  McClain, The  Law  Curriculum. 

1896.     Charles  M.  Campbell,    .       .  The  Necessity  and  Importance  of 

the  Study  of  Common-Law  Pro- 
cedure in  Legal  Education. 

1896.     Blewett  Lee, Teaching  Practice  in  Law  Schools. 

1896.     James  Fairbanks  Colby,  .  .    .  The  Collegiate  Study  of  Law. 

1896.     Austen  G.  Fox Two   Years^   Experience   of   the 

New  York  State  Board  of  Law 
Examiners. 

1896.     J.  W.  Powell, On  Primitive  Institutions. 

1896.     John  Randolph  Tucker,  .  .    .  What  is  the  Best  Training  for  the 

American  Bar  of  the  Future. 

1896.  George  Henry  Emmott,  .   .    .  Legal  Education  in  England. 

1897.  Henry  E.  Davis, Primitive  Legal  Conceptions  in 

Relation  to  Modern  Law. 

1887.     John  A.  Finch, The  Law  of  Insurance  in  the  Law 

vSchool. 

1897.     Charlks  Noble  Gregory,  .    .  The  Wage  of  the  Law  Teachers. 

SECTION  OF  PATENT  LAW. 


YEAR.  NAME.  SUBJECT. 

1895.     R.  S.  Taylor, Patent  Law  and  Practice. 


OFFICERS  OF  SECTIONS 


1897-98. 


SE(TI()N  OF  LEGAL  EDUCATION. 

« 

Simeon  E.  Baldwin,  Chuii-man. 

GEORCiE  M.  Sharp,  Secretary. 


SECTION  OF  PATENT  LAW. 

Edmund  Wetmore,  Chairman. 
"WiLMARTH  II.  Thurston,  Secretary. 


SECTION  OF  LEGAL  EDUCATION. 

1893-94— Henry  Wade  Roger.**,   Chairman. 
George  M.  Sharp,  Secretary. 

1894-95 — jAMi-i^  Bradley  Thayer,  Cfiairman. 
CtEorge  M.  Sharp,  Secretary. 

1895-96 — Emlin  McClain,   Chaii^man. 
George  M.  Sharp,  Secretary. 

1890-97 — Edward  J.  Phelps,  Chairman. 
(iEOROE  M.  Sharp,  Secretary. 


SECTION  OF  PATENT  LAW. 

1894-95— Edmund  Wi-rrMORE,   Chainnati. 

WfLMARTH  II.  Thurston,  Secretary. 

1895-96— Edmund  Wetmore,  Chairman. 

WiLMARTH  II.  Thurston,  Secretary. 

» 

1896-97 — Edmund  Wetmore,   Chairman. 

WiLMARTH  H.  Thur.ston,  Secretary. 
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NOTICE  AS  TO   REPORTS. 


By  order  of  the  Executive  Committee,  the  following  prices 
have  been  fixed  for  the  reports ;  they  are  about  sufficient  to 
pay  the  cost  of  printing  and  postage : 

Vol.  1  (1878),  postpaid,  paper,  50  cents;  cloth,  75  cents. 
Vols.  2  to  20  (1879  to  1897),  postpaid,  paper,  75  cents  each ; 

cloth,  $1.00  each. 
Complete  set  to  date,  Vols.  1  to  20,  paper,  $14.75 ;  cloth, 

$19.75. 

Each  member  of  the  Association  will  receive,  as  soon  as 
published,  and  without  cost  to  him,  one  copy  of  the  proceed- 
ings for  each  year  of  his  membership.  A  bound  copy  will  be 
sent,  unless  the  Secretary  is  otherwise  directed.  Members 
desiring  extra  copies,  and  new  members  desiring  back  reports, 
will  be  charged  the  above  prices. 

Public  libraries  and  educational  institutions  will  be  furnished 
with  complete  sets  of  the  reports  without  expense  other  than 
postage  or  express  charges. 

The  reports  will  bo  published  each  year  about  December  1st. 

JOHN  IIINKLEY,  Secretary. 
215,  North  Charles  Street,  Baltimore,  Md. 
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